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Summary

This Report takes a fresh look at lobbying, in the first parliamentary inquiry on the subject
since 1991. Lobbying is about influence, and influence is impossible without access.
Lobbying is publicly associated with the activities of consultancies on behalf of their
various clients. But it is also carried out by other kinds of professional representative, such
as lawyers, as well as in-house by a vast array of organisations with an interest in public
policy and decisions. These range from corporations, to trade associations, to charities, to
grassroots campaigners.

Lobbying should be—and often is—a force for good. But there is a genuine issue of
concern, widely shared and reflected in measures of public trust, that there is an inside
track, largely drawn from the corporate world, who wield privileged access and
disproportionate influence. Because lobbying generally takes place in private, it is difficult
to find out how justified concerns in this area are. This is why there have been demands for
greater transparency, and why lobbying has been regulated in a number of jurisdictions,
generally through registers of lobbyists and lobbying activity. A further issue of concern
related to access and influence is the transfer of staff in both directions between
Government and (predominantly) the business world—the ‘revolving door’.

In this country, public affairs consultancies and in-house lobbyists are subject to virtually
no regulation and, as we have found, very little self-regulation of any substance. Those who
are lobbied are subject to various behavioural constraints and transparency requirements
(eg. the Freedom of Information Act and the Ministerial and Civil Service Codes), but
these have developed piecemeal and without a specific focus on lobbying. Ministers and
civil servants leaving office are subject to the Business Appointment Rules, monitored in
the most senior cases by an unpaid part-time committee of the great and the good—the
Advisory Committee on Business Appointments (ACoBA).

Lobbying can be regulated—and in a number of jurisdictions is regulated—far more
extensively than this. While there is no ‘off-the-shelf’ solution, the system in the United
Kingdom could be and needs to be improved.

Regulation carries a number of risks, not least that it could constrict the democratic process
by excluding the less professionalised and least experienced and that it could stifle input
into the policy-making process. The solutions that we propose aim to avoid these risks.

We propose that the ethics of the activities of lobbyists should be overseen and regulated by
a rigorous and effective single body with robust input from outside the industry.

We propose that there should be a register of lobbying activity provided for in statute,
independently managed and enforced, to include information provided by both lobbyists
and those being lobbied, information which should largely be in their hands already. This
information would include:

a) the names of the individuals carrying out lobbying activity and of any organisation
employing or hiring them, whether a consultancy, law firm, corporation or
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campaigning organisation.
b) in the case of multi-client consultancies, the names of their clients.

c) information about any public office previously held by an individual lobbyist—
essentially, excerpts from their career history.

d) alist of the interests of decision makers within the public service (Ministers, senior civil
servants and senior public servants) and summaries of their career histories outside the
public service, and

e) information about contacts between lobbyists and decision makers—essentially, diary
records and minutes of meetings. The aim would be to cover all meetings and
conversations between decision makers and outside interests.

We also call for ACoBA to be strengthened and its membership refreshed, bringing in
people who are more representative of society at large and better able to commit time to
this work, and we call for consistent rules to be strictly applied so that former Ministers and
other public servants are prevented for an extended period from using contacts built up in
public office to further their own and others’ private interests.
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1 Introduction

Why this inquiry?

1. The practice of lobbying in order to influence political decisions is a legitimate and
necessary part of the democratic process. Individuals and organisations reasonably want to
influence decisions that may affect them, those around them, and their environment.
Government in turn needs access to the knowledge and views that lobbying can bring.

2.In recent years, however, lobbying’ has become a much maligned term. Even the
lobbying industry seems to avoid using it, preferring instead to use the language of “public
affairs’ and ‘government relations’.

3. Public perceptions of certain kinds of lobbying activity have contributed to public
cynicism in the political process, for several reasons.

4. First, there is a perception that commercial corporations and organisations have an
advantage over not-for-profit bodies, an advantage which is related to the amount of
money they are able to bring to bear on the political process rather than the cogency of
their case.

5. Second, there is concern about the freedom with which people are able to move to and
fro between roles in industry on the one hand and ministerial and civil service posts in
which they can benefit those industries on the other: a process that has become known as
the ‘revolving door’.

6. Third, there is concern about the use of ‘lobbyists for hire’ (who have no legal obligation
to make public who their clients are) to keep secret from the public the identity of those
involved in lobbying decision-makers.

7. A fresh look at this area was long overdue: there had been no parliamentary inquiry on
these issues since 1991, when the Select Committee on Members’ Interests reported on
parliamentary lobbying.' The world of lobbying has changed since the early 1990s, with a
wider range of interests seeking to exercise influence in a variety of ways. John Grogan MP
called early in 2007 for there to be a new parliamentary inquiry.> We have followed with
interest recent developments in the statutory regulation of lobbying abroad, including in
those jurisdictions we were able to visit—the USA, where the Honest Leadership and Open
Government Act of 2007 strengthened public disclosure requirements relating to lobbying,
and within the European Union institutions, where there were developments in 2008 in
both the Commission and the Parliament.

8. Public confidence in UK government ministers has fallen again, according to the most
recent survey conducted by the Committee on Standards in Public Life, with as many as 56

1 Select Committee on Members’ Interests, Third Report of Session 1990-91, Parliamentary Lobbying, HC 586
2 Public Affairs News, April 2007
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per cent of respondents now stating that in their view, half or more of government
ministers use their power for their own personal gain.’

9. Against this background, the time was ripe in our view to consider whether the
regulatory framework for lobbying in the United Kingdom could be improved.

Scope

10. Throughout this inquiry, we have been asked to define what we mean by lobbying.* But
there is no neat way of defining what is generally acknowledged to be a porous concept.
We will, however, explain briefly the boundaries we have decided to set to our work.

11. Multi-client public affairs companies (‘lobbyists for hire’) were an initial focus of our
inquiry, brought to our attention by John Grogan. But in practice—beyond the fact that
they represent a number of different clients—there is nothing that these companies do that
is different from what other companies, organisations and individuals do when trying to
influence decisions. The majority of public affairs staff work in-house for specific
organisations rather than for multi-client firms.> Tesco, for example, has a team of five
people working in government affairs.® So to attempt to regulate multi-client firms alone
would fail to capture a large number of those involved in attempting to influence decisions
within the public sector, even among those who consciously identify themselves as working
in public affairs. There are indistinct boundaries within the multi-client field as well, for
example where a firm of solicitors might carry out both legal and public affairs work for its
clients.

12. There are two issues of concern specific to multi-client consultants: the potential for
conflicts of interest between their clients, and for lack of clarity about who a consultant is
representing in a given situation. But it became clear as we progressed that our initial
subject of inquiry—the regulation of multi-client public affairs consultants—was in reality
an issue of secondary importance. Large corporate interests tend to be the focus of public
concern; but these generally use in-house teams for important campaigns. Freelance public
affairs consultants are frequently hired by those who do not have a regular need to conduct
public affairs work, often smaller businesses and organisations.” To focus on the regulation
of multi-client firms might therefore perversely make it harder for smaller organisations to
influence decisions, with little impact on the larger organisations that tend to be the focus
of what concern there is.

13. Because of these porous boundaries and difficulties of definition, we came to the
conclusion that a broad look is needed at contact between those working in the public
sector and those attempting to influence their decisions.

3 Committee on Standards in Public Life, Survey of public attitudes towardsconduct in public life in 2008, November

2008, p 33

4 Q5 [Stephen Pound MP]; Q 17 [Peter Luff MP]; Q 584 [Lord Warner]; Qq 613-614 [Richard Caborn MP]; Q 764 [Tom
Watson MP]

5 Q 159

6 Q 642 [Lucy Neville-Rolfe]

7  Bircham Dyson Bell
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14. There are lobbyists and the lobbied: both sides of this relationship deserve attention.
We are unable to be as broad-brush in our examination of the targets of lobbying.
Ministers and civil servants are at the centre of our work. Lobbying in Parliament is
primarily a matter for the Standards and Privileges Committee in the House of Commons,
and the Privileges Committee in the House of Lords, although we do express views in this
Report on the extent to which former Ministers who remain Members of either House
should be able to use their ministerial experience for personal financial advantage
elsewhere. Access to and influence over other public bodies, including local government
and non-departmental public bodies, are areas which deserve closer attention than we have
been able to give during this inquiry. Although many of our recommendations are
relevant to the whole of the public sector, this Report necessarily concentrates on the
framework within which Ministers and civil servants are lobbied.

15. We have already briefly mentioned the so-called ‘revolving door’, used to describe
personnel moves in both directions between roles in an industry, and roles in the public
sector with influence over that industry. This is a relevant issue if it is likely to give those
who have left the public sector preferential access to current decision-makers, or if it is
likely to cause a conflict of interest for current civil servants or Ministers who have come
from or hope to go to work elsewhere. We cover this towards the end of part three of our
Report.

Conduct of the inquiry

16. We issued a call for evidence in June 2007, and received more than 20 responses from a
wide range of stakeholders. We held eight oral evidence sessions between November 2007
and June 2008 hearing from:

i. Members of Parliament with an interest in lobbying
ii. campaigners for tighter regulation of lobbying
ili. organisations whose members are lobbyists, both as individuals and as companies

iv. lobbying firms that do not belong to one or more of these representative
organisations

v. lawyers conducting public affairs work

vi. the Advisory Committee on Business Appointments, which polices high-level
moves by Ministers and Crown Servants into other sectors

vii. former Ministers and civil servants now working in the private sector

viii. larger private sector organisations (Tesco, BAA, the Association of British
Pharmaceutical Industries)

ix. larger campaigning organisations (Greenpeace, Friends of the Earth, Amnesty)

x. Government Ministers: both from the Cabinet Office, which has central
responsibility for managing lobbying of the Government, and in Departments
which are targeted by lobbyists.
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17. We made two visits to acknowledged centres of lobbying activity in the course of our
inquiry.

18. We went to Washington DC in October-November 2007, shortly after the passing of
the Honest Leadership and Open Government Act, which amended US law on lobbying.

We met those responsible for implementing US lobbying legislation, lobbyists and
lobbying campaigners, as well as Senator Tom Coburn.

19. In June 2008, we visited Brussels, where we met:

e Siim Kallas, the Commissioner responsible for the European Transparency Initiative
and for the launch—also in June 2008—of the Commission’s voluntary register of
interest representatives,

e MEDPs responsible for recently adopted proposals for a mandatory register of lobbyists
common to all three EU institutions and for administering the current access system to
the Parliament,

e campaigners for stricter regulation of lobbying, and
e lobbyists themselves.

20. We are grateful to all those who took the time to inform us and give us their views, as
well as to Professor Justin Fisher of Brunel University, who has acted as our Specialist
Adpviser during this inquiry.*®

8  Declared interests as of November 2008: (1) Director, MSc Public Affairs and Lobbying, Brunel University; (2) “I spoke
at the European Centre for Public Affairs Conference in Brussels on 5th March 2008 as | have done in the past. The
topic was transparency and regulation. This was a general talk and there was no mention or discussion of the PASC
inquiry. My hotel bill was covered by the ECPA as it has been for previous visits.” (3) “I had lunch with two officials
from the PRCA (Rod Cartwright and Francis Ingham) at Boisdales on 13th August 2008. The meeting was to discuss
the MSc Public Affairs and Lobbying at Brunel University and professional training more generally. There was no
discussion of the PASC inquiry. The PRCA paid for my lunch.”
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2 \What is the problem?

21. Our witness from the Chartered Institute of Public Relations (CIPR) told us memorably
that lobbying was “an obsession for MPs and the press™:

You do not hear people in the saloon bar of the Dog and Duck talking about the
lobbying industry. They could not ... “give a rat’s arse” about lobbying.’

However, he went on to say that “you hear them talking about politics and party funding
and issues like that”, as if these were issues distinct from lobbying. In fact, the concerns
about party funding are precisely concerns about lobbying: the belief that those who have
given money to the political party in power are likely to have privileged access to decision-
makers and greater influence over government decisions as a result of their donations.

22. A survey recently conducted by the Committee on Standards in Public Life (CSPL)
showed that “people’s perceptions of the behaviour of government ministers have become
less positive over the past two years”. As the CSPL points out, this is most noticeable in
relation to ministers ‘being in touch with what people think is important’, ‘telling the truth’
and ‘using their power for their own personal gain’."°

23. There is thus at least the perception of a problem, and the concern is one that extends
beyond the media.

24. The most prominent recent case of concern was the exemption for Formula One from
the ban on tobacco advertising. Bernie Ecclestone, the head of Formula One, donated £1
million to the Labour party before the general election in May 1997. Almost immediately
after a meeting in October 1997 between Rt Hon Tony Blair, the then Labour Prime
Minister, and Mr Ecclestone, instructions were issued to the Department of Health to seek
an exemption for Formula One from the EU’s proposed ban on tobacco advertising.

25. There has been long-standing concern about major business donors to parties receiving
peerages and becoming part of the legislature, sometimes as Ministers. We discussed this
issue, and made proposals for reform, in our Report on Propriety and Peerages."

26. Political donations to election and pre-election campaigns in individual parliamentary
constituencies are a further area of concern: the role of Lord Ashcroft, the Deputy
Chairman of and the largest donor to the Conservative Party, has been prominently cited
in this respect, often in connection with uncertainty about his tax and residency status.'?

27. Controls over donations to political parties and to parliamentary candidates are no
longer matters within our remit. This Report does, however, consider how the influence

9 Q 187 [Lionel Zetter]

10 Committee on Standards in Public Life, Survey of public attitudes towardsconduct in public life in 2008, November
2008, p 32

11 Public Administration Select Committee, Second Report of Session 2007-08, Propriety and Peerages, HC 153

12 Eg. After Corfu, the spotlight turns on Belize, The Times, 28 October 2008; The peer who bankrolls the Tories is ‘the
boss’ of a poor tax haven, Daily Mirror, 27 September 2008; Is Lord Ashcroft ashamed to live here?, Daily Telegraph,
22 February 2008; Cameron backs threat to strip Ashcroft of his peerage in row over UK taxes, Daily Mail, 10
February 2008; Comment: Stupid funding scandals that corrode faith in democracy, The Observer, 20 January 2008
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wielded by those who make such donations can be made more transparent, and if
necessary controlled.

28. There has also been widespread public concern that some areas of government policy
have effectively been captured at an early stage by interest groups, usually within industry,
and that public consultations have been unbalanced in the favour of these interests. Two
prominent recent cases have concerned nuclear power and Heathrow airport. We discuss
this further at paragraphs 40-42 below.

Opinions among our witnesses

29. Perhaps because they were focussed on the activities of multi-client consultancies rather
than on access and influence more widely, many lobbying organisations and some of the
other witnesses to whom we spoke did not believe that there was a problem with the way in
which lobbying was conducted in the United Kingdom," or that it was at least a problem
too insignificant to warrant regulation. The Association of Professional Political
Consultants (APPC) told us succinctly that they “do not believe there is any sensible
evidence to support the view that one type or size of organisation has undue influence in

» 15

the policy-making process”.
30. Campaigning organisations on the other hand identified two principal problems ...

One is the question of privileged access and there not being a level playing field, and
the other is the question of transparency and who is engaged in the process. If it is
clear who represents interests then we do not have a problem, but at present it is not
clear who represents interests ... the question is is there a level playing field and is
there any public information available about who it is who is approaching MPs or
ministers or civil servants '

... and suggested that “all this subterranean activity ... is having quite a negative impact,
not just in terms of good government policy but in terms of public attitude towards
government and faith in public policy and government policy”."”

31. Campaigners have drawn our attention to some dubious practices involving
misrepresentation: the creation of front-groups, fake grassroots (“astro-turf”) campaigns,
and presenting biased third-party endorsements as if they were independent.’®* We are also
aware of cases where consultants have claimed to be able to guarantee access to decision-
makers and where they have not been entirely transparent about who their clients are when
representing their interests.'” These kinds of practice clearly do happen, and examples

13 Q4 [Peter Luff], Q 670 [Lucy Neville-Rolfe, Tom Kelly, Chris Brinsmead]
14 Q 152 [Lionel Zetter, Rod Cartwright, Gill Morris]

15 Ev 141

16 Qq 48, 60 [David Miller]

17 Q714 [John Sauven]

18 Miller and Dinan — mention astro-turf on Ev 102

19 The ‘Drapergate’ Affair, see Q 156. See also Q 167.
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occasionally emerge in the media, but it is hard to judge objectively the extent to which
they occur.

32. Campaigners for stricter regulation are not the only people to find failings with the
current situation. Eben Black of the law firm DLA Piper, which also carries out public
affairs work, perceived a problem with the current system of voluntary declaration of
clients administered by the Association of Professional Political Consultants (APPC):

There are no sanctions if you break it. We suspect within the industry, quite frankly,
that the APPC register is more honoured in the breach than it is in actually being
kept to by members. The APPC generally, we think, is not really tough enough on its
members. It does not have the authority to implement what it actually says it will.*°

33. Richard Schofield of the Solicitors’ Regulation Authority made a broader point about
the weakness of voluntary schemes:

whatever regulatory rules you put in place are only as good as the monitoring and
enforcement regime you put around them ... That is a weakness of all these
voluntary schemes.”

34. Tom Watson MP, the Cabinet Office Minister from whom we heard at our final
evidence session, told us several times that he was keeping an “open mind” on these
issues,” but appeared largely to agree with those who thought that the case for regulation
was unproven:

I have not seen a huge body of evidence which shows that people are abusing the
system, that the Ministerial Code has been subverted and that we are not making
clear and open decisions on policy. If, in the course of your investigation, you have
found a systemic problem with the lobbying industry I would like to see it but my
impression is we have a pretty good system in the UK.*

The case for regulation has to be made if you identify a problem. I go back to my
point that if in collecting evidence in this inquiry you find that the industry are
exerting undue influence and getting policy and legislative outcomes that are unfair,
then obviously we need to look at that.**

Regulation as a tool for investigation

35. There is a central difficulty with arguing, as above, that evidence should be produced
before regulation can be considered. Lobbying often takes place behind the scenes, with no
concrete cause and effect left behind as evidence. As Lord Maclennan of Rogart has said,
lobbying “can be done very subtly and without necessarily going through any transparent
channels”.> How are we or others to gather evidence that an interest group has an

20 Q488

21 Q523

22 Qq 770, 773, 832, and 853

23 Q768

24 Q852

25 The Advisory Committee on Business Appointments, Eighth Report 2005-06, July 2006, p 37
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improper influence over government policy if we do not know what was discussed at
meetings between that interest group and Government, and in some cases, if we do not
even know that the meetings have taken place?

36. One of the main drivers behind calls for greater transparency about contacts between
people inside and outside Government is precisely to enable people to reach informed,
evidence-based judgements about the extent to which different interest groups are able to
access and influence decision-makers in Government. If regulation is needed to achieve
this transparency, then, without this regulation, we cannot know for certain if there is a
problem, as a number of our witnesses pointed out:

Knowing what is happening is the first stage*

it may well be that regulation uncovers previously unknown abuses, and that may
have the effect, as you say, of damaging trust but in a more positive way it would
have the effect of cleaning up the act of some of the lobbyists and some of the things
they get up to, which is something we currently do not have on the public record.”

The essence of the story is surely the alleged or implied secrecy ... If there was more
openness, there would be fewer stories.?®

In essence, because secret lobbying by its very nature leaves no evidence trail, there
could still be a significant problem even with little concrete evidence of one.

37. However, even when information is available on meetings that have taken place, this
does not necessarily lead to clarity on whether the Government has been unreasonably
swayed by a particular point of view. Friends of the Earth sought and won a court
judgement requiring the release of minutes of meetings between the then Department of
Trade and Industry (DTI) and the Confederation of British Industries (CBI); yet, even
when they had this information, as they told us:

you cannot show a deductive cause and effect. What you see is what you induce. You
see that this activity is taking place and you see that the CBI is having a meeting every
month with Digby Jones. You see that the DTT and the CBI are having away days and
you see that government policy comes out the other end very close to what the CBI
was pushing. You also see that the Government is repeating some of the exaggerated
claims which the CBI had been saying. You cannot deduce necessarily that the
Government has not come to its own clear and informed decision in the same way,
but that sequence of events does not lead you to be absolutely trusting that that has
not taken place in a particular way that it has.”

38. The fact that meetings have taken place may give rise to suspicions of influence, but this
only takes us so far. We do not and cannot have insight into the thought processes of those
taking decisions, but this is what would be needed in order to know for certain whether a

26 Q 53 [Peter Facey]
27 Q 53 [David Miller]
28 Q 505 [Eben Black]
29 Q729 [Owen Espley]



Lobbying: Access and influence in Whitehall 13

decision has been unreasonably influenced. What this suggests is the need for a balanced
and rational assessment of information on meetings, rather than the automatic assumption
of undue influence. It is not, however, an argument against making this information
available. Secrecy simply feeds the fantasies of those conspiracy theorists who attribute
policy decisions they do not like to the nature of the process that produced them.

Links between access and influence

39. This highlights that there are two underlying issues of concern: that of privileged access,
mentioned above, but also, and equally importantly that of excessive influence. Stephen
Pound MP reminded us that “access and influence are entirely separate things”,*® and he is
right, in the sense that someone with access does not necessarily have influence. The two
ideas are inextricably linked, however, because anyone without access cannot hope to wield
direct influence. BAA, for example, would not deny that they had a high level of access to
Government on aviation matters;*' but they and Greenpeace have different public views of
the degree of influence they have over policy.*

The power of personal contacts

40. Particularly controversial is the practice of hiring people with personal contacts at the
heart of Government. This can be portrayed as an attempt to buy access and influence.
Greenpeace gave us as an example the way in which former Members and Ministers have
come to work in support of the nuclear industry:

When you look at the lobbying power from the other side, from the nuclear industry,
it is quite extraordinary the number of former MPs and ministers who are now
working for the nuclear industry: it includes Geoffrey Norris, Jamie Reid, Jack
Cunningham, Ian McCartney, Richard Caborn, Brian Wilson and Alan Donnelly.
Some of them also run PR and lobbying firms like Sovereign Strategy which is run by
Alan Donnelly and also employs Jack Cunningham. There are a lot of revolving
doors, particularly where Labour MPs and Labour ministers have gone into the
nuclear industry which provides it with quite a lot of influence and lobbying powers,
certainly much more than we have.”

41. It is a reality of life that people are often most influenced by those closest to them, those
whom they know not as lobbyists, but as friends and relatives. The nuclear industry
certainly seems to have been banking on this in its choice of those advising it and lobbying
on its behalf. It is also the case that the Government’s policy on the future of nuclear power
has undergone a remarkable about-face since 2003, when the Government announced that
it was “not going to build a new generation of nuclear power stations now”.>* In 2007, the
Government said in contrast that it would be a “profound mistake” to rule out nuclear

30 Q39

31 Q677

32 Qq656, 711

33 Q714 [John Sauven]

34 HC Deb 24 February 2003, col 32
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power and that a decision was needed by the end of the year.® It may simply be that the
policy environment changed, and with it the policy. However, some of the concerns that
exist around improper influence are closely linked to the power of informal networks of
friendships and relationships.*

The need for even-handedness when encouraging wider engagement in
policy-making

42. Paradoxically, concerns relating to access and influence have arisen in part because of
the Government’s commitment to greater consultation and to the use of partnerships with
those outside Government in policy development. In some recent cases, for example,
consultations seem to have been skewed, or even captured, by a business interest. In the
view of our witness from Greenpeace:

what British Airports Authority did with the Department of Transport with the
Heathrow consultation ... was almost fraudulent in the sense that here was a
company getting into bed with a government who had run the consultation on its
behalf and was given access to all kinds of confidential information and was able to
fiddle the figures and so on. I think that was wholly improper. With the nuclear
debate you had a situation where there was a huge amount of inside pressure and
influence and lobbying, and aligned with that was this idea that they had this public
consultation but they had already made up their mind what they wanted to do and
that is when it was thrown out by the High Court. They did it again but they did it
again badly. It was a question where the Government had made up its mind and then
had to go through the motion of appearing to consult the public before it actually
decided what it already wanted to do.”

The Government’s encouragement of wider engagement in the policy process is to be
welcomed. The challenge, however, is to ensure not just that this engagement is even-
handed, but also that it is seen to be even-handed. Token engagement breeds cynicism,
and is worse than no engagement at all.

The likely limits to lobbyists’ commitment to transparency

43. Two of the three umbrella organisations to which those working in public affairs tend
to belong stressed to us the degree to which they already operate transparently.
Transparency is one of the “twin pillars” underpinning the APPC Code.*® The PRCA spoke
to us of “all the power” of its code in terms of transparency.” Individual public affairs
companies have also highlighted their commitment to transparency.* But it needs to be
recognised that lobbyists, like other service providers, have their trade secrets, and how
they achieve access and influence are among these secrets—even if they amount to little
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more than a contacts book. Lobbyists do not want their competitors to know the detail
of how they go about their business. Commitment to transparency in the world of
lobbying is, and always will be, a relative concept. What this suggests is that a degree of
external coercion will be required to achieve sufficient transparency across the board.
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3 How are these areas currently requlated?

How are lobbyists regulated?

44. Lobbying activity in the United Kingdom is subject to no specific external regulation.
Umbrella bodies and individual companies have codes of conduct for their members and
staft which are generally described as a form of self-regulation. The Association of
Professional Political Consultants (APPC), the Public Relations Consultants Association
(PRCA) and Chartered Institute of Public Relations (CIPR), the three main membership
organisations for public affairs practitioners, each require their relevant members to abide
by their separate (although similar) codes of conduct.

45. The main difference between the CIPR Code and the Codes of the APPC and PRCA is
that the former does not require the public disclosure of clients’ names, while the latter do.
This issue is at the heart of debate within the lobbying world about the appropriate limits
to transparency and the extent to which lobbyists have a duty to inform the wider public
about their activities. While John Grogan described the publication of client lists as one of
the “two major principles of self-regulation”,* Mike Granatt of Luther Pendragon, a public
affairs firm outside both the APPC and the PRCA, told us that, for him, a client’s right to
privacy was paramount; that “if a client does not wish to be named in public, sir, I see no
reason why they should be named in public”.*

46. APPC and PRCA members (which are consultancies) are also required not to “employ
any MP, MEDP, sitting Peer or any member of the Scottish Parliament or the National
Assembly of Wales or the Northern Ireland Assembly or the Greater London Assembly”.
An equivalent injunction does not apply to members of the CIPR (who are individuals—
but who may work for or run consultancies which may or may not be members of the
APPC or the PRCA). Members of Parliament for their part are forbidden from acting “as
the representative of [an] outside body in regard to any matters to be transacted in
Parliament” and from making “any approach ... to Ministers or servants of the Crown” in
return for money or other benefits.* This does not prevent Members from offering paid
advice to outside bodies, for example as parliamentary advisers, or from representing their
interests outside Parliament and Government, most commonly as lawyers. The rules for
Members of the Lords are broadly speaking equivalent, although each House has its own
enforcement mechanisms.

47. Further differences between the Codes arise from the fact that APPC and PRCA
members are companies, while CIPR members are individuals. Our witness from Bell
Pottinger Public Affairs told us that if a complaint against an individual member of staff
were upheld by the CIPR, he “would have to get rid of them”.* What the CIPR Code
cannot do is establish corporate incentives and sanctions to behave appropriately.
Arguably, this could allow a company whose staft belong to the CIPR, but which does not
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belong to either the APPC or the PRCA, to shift responsibility from the corporate to the
individual level.

48. Public affairs companies which are members of neither the APPC nor the PRCA often
have codes of conduct of their own, such as Luther Pendragon’s “Luther Code”.*
Companies conducting public affairs in-house may well also require their staff to abide by
ethical codes: there is a Tesco Code of Ethics, for example. A number of international non-
governmental organisations have signed a joint accountability charter, which includes
commitments to responsible advocacy and to transparency.*

49. Solicitors’ firms conducting public affairs work are regulated by the Solicitors
Regulation Authority (SRA) and are bound by the Solicitors’ Code of Conduct, which
conflicts with the APPC and PRCA Codes by putting a (statutory) duty to client
confidentiality above any (non-statutory) duty to disclose publicly who those clients are.
Other trades and professions are also engaged in lobbying. As has been pointed out
elsewhere:

Public relations specialists, journalists, lawyers, managers, accountants and even
doctors and engineers can be found in the world of lobbying. Most of these fields are
represented by professional bodies that have widely varying capacities to discipline
their members and diverse views on what constitutes appropriate conduct.*”

Does the current system of self-regulation work?

50. Sir Philip Mawer, the Prime Minister’s adviser on ministerial interests, formerly the
Parliamentary Commissioner for Standards, has been quoted as saying that “self-regulation
only works if it is of general application throughout the industry”.*® Professor A.P. Pross
from Dalhousie University in Canada—a country with a legally binding code for
lobbyists—has argued that:

While it may be possible to mount a lobby registration scheme on a voluntary basis,
in the final analysis its success will depend on a level of enforcement that can only be
achieved at the governmental level. Only government has the authority to require
lobbyists to divulge information. Only government can require officials to report the
failure of lobbyists to comply with the rules. Only government can investigate such
failures and prosecute breaches of the rules. Only government can impose sanctions
such as the denial of access ... Professional organisations, even with government
encouragement, find it difficult to effectively discipline their members.*

51. We examine here three main areas to determine the extent to which the current system
of self-regulation of public affairs consultancies is effective:
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i.  First, is there a consistent approach across the sector?

ii. Second, what are the prospects for a single organisation establishing itself as the
regulator of multi-client consultancies?

ili. Third, how well do current complaints and disciplinary processes work in practice?

Consistency of approach

52. Successful self-regulation depends on a degree of consistency of approach among those
involved in setting and monitoring the rules. It is difficult to see how any consistency can
be achieved when so many disparate organisations and individuals are involved. The
APPC, PRCA and CIPR have gone some way towards recognising this by producing a set
of guiding principles of conduct, with the aim that these principles should be followed by
all of the organisations and individuals involved in lobbying the institutions of
government, including “law firms, management consultancies, charities, local authorities
and individuals from all walks of life”.* The principles are, perhaps unsurprisingly,
something of a lowest common denominator. They contain no requirement to produce
public client lists, for example. The guiding principles of conduct may not go far enough,
but they are nonetheless a welcome and noteworthy step towards consistency of
approach, which is certainly needed if self-regulation is to have any hope of meaningful
success in such a fragmented landscape.

Establishing trust across the industry

53. Successful self-regulation also depends on those involved in winning the trust of the
potential subjects of their regulation, as well as their clients, and, as far as possible, the
wider public. Potentially this could create a virtuous circle, whereby lobbyists who
attempted to evade self-regulation would find it difficult to find clients willing to take them
on. None of the three umbrella organisations has so far succeeded in establishing itself in
this role.

54. The APPC has indeed come in for criticism for allegedly encouraging public sector
organisations letting contracts for public affairs or lobbying services to make APPC
membership an absolute requirement. The Law Society informed us that:

In effect, the measure being promoted would debar any companies that do not hold
membership of the APPC from any public affairs or lobbying contract in the public
and private sectors. We are concerned that this constitutes an abuse of APPC
members’ dominant market position and breaches competition law. The APPC has
no statutory authority to act as market regulator. It is unfair and unlawful for
solicitors’ firms, and others, to be penalised for deciding not to become members of
it, particularly given the professional difficulties in doing so.”’

55. We were also approached jointly by two firms, one an APPC member, the other a firm
of solicitors, who noted that:
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Earlier this year, the Met Office, which is overseen by the Ministry of Defence, issued
a tender invitation to provide public relations support. The tender invitation, which
was widely circulated in the public affairs/PR world, stipulated that respondents
should be members of the APPC to be eligible to apply for the work. You have heard
that the APPC is just one—self-regulatory and self-appointed—body which claims to
regulate the public affairs industry. We are most concerned that the APPC has been
able in this way to present itself as the sole acceptable arbiter of ethical standards in
the profession for the purposes of this tender.>

56. A witness from one of these organisations told us bluntly, “We cannot see what is the
point of the APPC from our point of view”.”> A witness from another prominent public
affairs consultancy told us along similar lines that “I just happen to feel it [the APPC] has
failed as a body”.**

57.In no established profession that we are aware of are there three competing
organisations each claiming to be responsible for self-regulation of their members’
activities. For doctors, solicitors, journalists and advertisers, there is no choice of regulatory
bodies to which to belong. The APPC does not seem to attract sufficient trust
throughout the lobbying industry and among its clients for it to suggest with any
authority that only its members should be eligible to apply for public contracts. But the
spirit of this suggestion—the notion of a single self-regulating organisation for multi-
client public affairs consultancies—recognises that the current situation allows
consultancies to pick and choose the rules that apply to them in a way that is
incompatible with effective self-regulation.

Complaints handling as a measure of effectiveness

58. A crucial measure of the effectiveness of any system of self-regulation is how
complaints are handled and disciplinary proceedings are pursued. Each of the three
umbrella organisations has systems for dealing with these areas, which they have outlined
in their evidence to us. For example, for the PRCA,

Any alleged breach of the Code is investigated thoroughly by the PRCA’s
Professional Practices Committee which is comprised of PRCA member
consultancies and the PRCA Director General. Sanctions are imposed for proven
breaches of the code including expulsion from the PRCA.>

These systems are, however, scarcely ever used. We understand that there has not been a
formal complaint against a member of the PRCA “certainly in the last 10 years and I am

not sure within the existence of the PRCA”.>¢

59. Similarly, for the APPC, while the systems exist ...
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Should there be a cause of complaint and a prima facie breach of our Code as we
perceive it, we will then convene a professional practices panel to investigate the
matter further and then they will make a judgment.””

... they are not in regular practical use:

I am happy to inform the Committee that we have not had to refer to the panel since
‘Drapergate’ over 10 years ago, or just coming up to 10 years.*®

60. In fact, shortly after we were told this, the APPC professional practices panel was
convened to determine a complaint against an APPC member (Morgan Allen Moore). The
panel concluded that there was a prima facie case for investigating, and a hearing was
arranged. However, shortly before the hearing, the member announced that they were
taking legal action against the complainant, and the panel suspended its proceedings. The
action was subsequently settled, and the complainant wrote to the APPC “withdrawing his
allegations without reservation and formally requesting that they be struck from the
record”. This was not an option under the APPC'’s rules, but the panel decided nonetheless
to dismiss the complaint “as no useful purpose would be served” by its determination. The
panel also decided that the complainant should pay the cost of the disciplinary
proceedings, including the fees of the panel members and “professional legal fees and
reasonable incidental expenses” incurred by the member in dealing with the complaint. We
understand, although no formal announcement has been made by the APPC, that the
member has since been suspended for failing to pay its membership fees. In addition it has
failed to disclose its clients, as required by the rules of the APPC.*

61. There is one other incident that is worth mentioning. In July 2005, the APPC decided
that there was sufficient prima facie evidence to show that a member, Media Strategy, had
breached Clause 8 of the APPC Code of Conduct by employing a Member of the Lords,
Lord O’Neill of Clackmannan, to justify referring the issue to the professional practices
panel. Media Strategy, however, resigned from the APPC before the matter could be
formally referred and joined the PRCA instead. In October 2008, Hanover
Communications (as Media Strategy was re-branded in 2007) re-joined the APPC. Charles
Lewington, the Managing Director of the consultancy since 1998, is quoted on the APPC
website as saying: “Hanover has been a member of the PRCA for three years and its ethical
code of conduct covering public affairs is almost identical to that of the APPC, so joining is
a logical step”.®® No mention is made on the APPC’s website of the consultancy’s previous
membership of the APPC or the reasons for it leaving.

62. The CIPR has on “very rare” occasions, convened its disciplinary committee.®’ This has
happened however only twice in the last ten years. Of the two individuals involved one was
“reprimanded” and the other was “severely reprimanded”.*
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63. Comparison with other industries is instructive:

e In 2007, the Advertising Standards Authority resolved 23,953 complaints about 14,009
advertisements. 3,866 of these complaints were formally investigated; of these, 2,579
complaints were upheld, relating to 389 advertisements.*’

e In the six months between October 2007 and March 2008, the Press Complaints
Commission processed 2,946 complaints (2,292 of which were not investigated). Of
those investigated, 258 complaints were resolved. Of the nine complaints going to
adjudication, six were upheld.®*

e The Solicitors Regulation Authority (SRA) receives, assesses and investigates reports
about misconduct and breaches of the rules by solicitors. In 2006, 51 firms were subject
to closure, 14 of them for suspected dishonesty. There were 247 orders made by the
Solicitors Disciplinary Tribunal on SRA referrals, resulting in 66 strikings-off, 32
suspensions and 76 fines. Solicitors from 366 different firms were issued 562
reprimands and severe reprimands, and solicitors from 189 firms were issued a total of
259 findings and warnings.®

64. We would not expect to see as many complaints made against lobbyists as against
doctors and solicitors, whose behaviour has a clear and direct personal impact on
individual members of the public; nor as against advertisers and journalists, whose work is
in the public eye. But the vast disparity is patent. A complaints system that was working
would have produced more than three cases in the last ten years, even if the vast
majority of lobbyists were operating ethically and transparently. Reprimands and
“severe” reprimands, the only outcomes to have been seen in the two cases decided
against members of any of the three umbrella groups (both within the CIPR), are not of
a kind that would give confidence to any outsider that disciplinary processes are robust.
The APPC’s policy of expecting complainants to be prepared to bear the costs of an
investigation, including the legal fees of the member complained against, is
unacceptable: it is unique as far as we are aware in any industry complaints system and
is an obvious barrier to potential complainants.

Conclusion

65. Lobbyists outside the APPC have criticised its processes ...

Given the lack of proactive auditing of compliance and a complaints procedure that
lacks credibility, questions inevitably arise as to the extent to which APPC members
comply with the code. Anecdotal evidence of non-compliance is abundant and we
have no reason to doubt this.®
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Iam ... sure that there are companies here that manage to sign up to the APPC code,
for example, by splitting their operation in half so they have one half that deals with
one sort of business, one half they say deals with public affairs business and signs up
to the APPC code, but they do not for the other half of their business declare who
their clients are, and I think their interests are exactly the same.®’

... but much the same criticisms could doubtless also be made of the PRCA and CIPR—
although the PRCA does at least appear to demand independent audit of consultancies’
processes as part of its membership requirements.®® The central problem is that the three
umbrella groups have an in-built conflict of interest, in that they attempt to act both as
trade associations for the lobbyists themselves and as the regulators of their members’
behaviour.

66. The conditions are not currently in place for genuinely effective self-regulation of
lobbying activity by those who carry out this activity. Despite tentative steps towards a very
basic consistency of approach, this consistency does not yet exist, and there is no one
organisation that has the trust and authority to carry out a regulatory role across the multi-
client sector. Even if there were, a large question mark would remain over in-house public
affairs staff in corporate and campaigning organisations, who comprise a large part of the
lobbying industry—although at least some of these will be members of the CIPR. The
complaints and disciplinary processes of the lobbying umbrella bodies are under-used and
ineffective. In the final analysis, what lobbying organisations refer to as “self-
regulation” appears to involve very little regulation of any substance.

How are the lobbied regulated?

67. Civil servants and Ministers are subject to a degree of regulation in the context both of
being lobbied, and of moving from within Government to lobbying on behalf of an outside
organisation. This regulation takes the form both of statutory controls, and of contractual
terms and employment guidance.

68. Thinking about how to manage relations between those in Departments and those
outside is not absent from the Government’s agenda, but it has a very low profile. There
appears to be only one piece of central guidance for those in Government on contact with
lobbyists. This guidance for civil servants was issued by the Central Secretariat in the
Cabinet Office in July 1998, shortly after allegations in the media that lobbyists were
claiming to be able to sell access to government ministers. The guidance does not seem to
have been updated since 1998, and it is by no means prominently available. It remains
essentially valid, and attempts to be a practical guide:

If for instance you have a friend who is a lobbyist you do not have to sever your
friendship and stop meeting them socially. If you are married to one, you do not
have to get divorced! But do make sure that the ground rules are understood, that
you make proper arrangements to deal with any conflict of interest and that you do
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not get tempted into doing something which would lay you open to criticism or be
misunderstood.”

69. Interestingly in the context of the criticisms of lobbying organisations we have made
above for their weak complaints handling procedures, the Cabinet Office is not aware of
any complaints ever having been made by Ministers or civil servants about approaches
made to them by people outside Government. Nor is it aware of any complaints being
made about the propriety of the behaviour of Ministers or civil servants when in contact
with people outside Government.”

70. In general, what regulation does exist covers transparency on the one hand, thanks to
the Freedom of Information Act, and rules concerning financial propriety on the other.
There are also reasonably developed if somewhat uncertain procedures around the transfer
of Ministers and staff from the service of the Crown into other employment. We now turn
to examine each of these areas.

71. There are also well-developed rules covering the financing of political parties and the
disclosure of political donations, which are relevant to concerns about lobbying, but which
we do not cover in this Report.

Freedom of Information

72. The Freedom of Information (Fol) Act has introduced some transparency into
meetings between Government representatives and outside interest groups. Departments
appear generally ready to publish basic information about who their Ministers have met
and on what subject, when relevant Fol requests are made asking for this information.” On
occasion, they have withheld even this information about some meetings, on the grounds
(under Section 35 (1) (a) of the Fol Act) that they related specifically to policy
development.”

73. Departments have been less ready to publish detailed minutes of meetings, claiming
both that the cost of doing so would be excessive and that the information involved is
exempt from publication under various provisions of the Fol Act, such as information
relating to the formulation of government policy (section 35), information provided in
confidence (section 41) and commercially sensitive information (section 43).”

74. An Information Tribunal judgement promulgated in April 2008, in a case brought by
Friends of the Earth (FOE), required the release of documents relating to meetings held
between the then Department of Trade and Industry and the Confederation of British
Industries, including notes of informal meetings and of an away day. This may have an
impact on the ability of Departments to withhold similar information in the future.
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75. The Tribunal’s judgement found FOE’s arguments on the public interest factors in
favour of disclosure “very persuasive”:

It will only be in rare cases (perhaps where certain national security considerations
are at play) that public scrutiny should give way entirely to blind faith that public
officers will always do the right thing. The public interest in achieving a better
understanding of the way in which lobbyists can seek to influence policy also
involves an interest in understanding the nature and extent of the relationship
between lobbyists and government departments. Understanding the relationship
serves at least two purposes. First, it enables the public to better understand the
mechanics of lobbying in that it reveals the many different ways in which lobbying
can take place, from bilateral monthly meetings through to away-day (or away-
morning) meetings with ministers and senior officials. Second, it subjects the
relationship to a certain degree of scrutiny which can assist in ensuring that a
particular relationship does not become unduly influential or dependent.”

76. The Tribunal did, however, accept that “there is a strong public interest in the value of
government being able to test ideas with informed third parties out of the public eye and
knowing what the reaction of particular groups of stakeholders might be if particular policy
lines/negotiating positions were to be taken”.”

77.In summary, while it is clear that some information about contacts between
Government and lobbyists is subject to release under the Fol Act, the extent to which this is
the case remains open to interpretation by the courts.

Consultation

78. Statutory consultation requirements, commonly built into primary legislation, provide
opportunities for lobbying by a wide range of stakeholders, thus ensuring at least that more
than one team is on the playing field, whether it is level or not.

Interests, gifts and hospitality

79. It is potentially compromising and can create improper obligations for Ministers and
civil servants to receive gifts and hospitality. This is recognised in the Civil Service and
Ministerial Codes.

The rules

80. The Ministerial Code provides that “Ministers should take care to ensure that they do
not become associated with non-public organisations whose objectives may in any degree
conflict with Government policy and thus give rise to a conflict of interest” and that “no
Minister should accept gifts, hospitality or services from anyone which would, or might
appear to, place him or her under an obligation”. The same principle applies if gifts etc are
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offered to a member of their family. Gifts given to Ministers in their ministerial capacity
become the property of the Government, but may be bought back by the Minister.

81. The Civil Service Code forms part of civil servants’ (and specialist advisers’) contract of
employment. It contains provisions requiring civil servants not to “accept gifts or
hospitality or receive other benefits from anyone which might reasonably be seen to
compromise your personal judgement or integrity”, nor to “be influenced by improper
pressures from others or the prospect of personal gain”. The Code of Conduct for Special
Adpvisers states that they “should not receive benefits of any kind which others might
reasonably see as compromising their personal judgement or integrity”.

The practice: Ministers

82. The Cabinet Office publishes an annual list of gifts received by Ministers over the value
of £140 (the limit above which they become government property). The most recent
edition reveals, for example, that the Prime Minister opted to purchase a porcelain figure
from the Government of Germany valued at £250, while a mobile phone from an unknown
admirer was held by the Cabinet Office. Hampers from a variety of sources were donated
to charity.”

83. Unlike gifts, it is not clear whether Ministers are required to register hospitality offered
or received in their capacity as Ministers. Although it would appear that some information
in this area is recorded by Departments, it is not routinely published.”” There is also some
confusion as to responsibility. The Ministerial Code suggests that “if a Minister accepts
hospitality, ... it should be declared in the Register of Members’ or Peers’ Interests”.”® A
response of 28 May 2008 to an Fol request made to the Department for Transport asking
for information about the Department’s hospitality book likewise claimed that this
information was available in the Commons Register of Members’ Interests. In fact the
Registers of Members’ and Peers’ Interests only contain information about hospitality
received in a parliamentary capacity; they do not contain information about hospitality
received in a ministerial capacity. There may not be a clear-cut distinction between these
capacities, but the current framework is confusing, and doubtless leads to conflicting
advice to Ministers from departmental and parliamentary authorities.”” In our view, it is far
better that hospitality received should be recorded in more than one place, than not be
recorded at all. The Ministerial Code requires adjustment, to reflect the duty on
Ministers to record within Government all offers of hospitality which a reasonable
person might consider to have been made to them in their capacity as Ministers.

84. The version of the Ministerial Code published in July 2007 promised for the first time
that an annual statement covering relevant Ministers’ interests would be published.** We
understand from the Prime Minister’s Independent Adviser on Ministerial Interests that
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the preparation of this list has proved more time-consuming than initially expected. We
welcome the proposal to publish a statement of Ministers’ interests. We do not think,
however, that an annual list is the best solution. Much of the information it contained
might quickly become historic: even the names of some of the Ministers. We would
prefer to see an online register, which could be kept regularly updated. In our view, the
register should be inclusive, not exclusive. It is not always clear in what capacity a
Minister is acting: as a Minister, a Member of Parliament, a party politician, or a
private individual. If in doubt, an interest should be included. The test needs to be
whether a reasonable person could consider that an interest is relevant.

The practice: Civil servants

85. The Civil Service Management Code devolves to Departments and agencies the
responsibility to define “the circumstances in which [their staff] need to report offers of
gifts, hospitality, awards, decorations and other benefits and of the circumstances in which
they need to seek permission before accepting them”?®' We asked the Parliamentary
Under-Secretary from the Cabinet Office, why rules in this area were not consistent across
Government. His explanation was that “Circumstances are different for each department™

If I can give you an example, if you were offered a gift or hospitality and you were a
foreign office minister it would be very different to a housing minister or a transport
minister involved in a procurement contract being offered a gift. You would not
want to give insult to an ally or another nation that sends some kind of ceremonial
gift but you would send a gift back if you were a housing minister on a procurement
project. You need to allow departments a degree of flexibility to administer their own
policies on how hospitality is accepted.®*

86. We have seen copies of the rules for civil servants in the Cabinet Office, Department for
Communities and Local Government (DCLG), and Department for Transport (DfT). In
each case they set out clearly and in some detail how offers of hospitality and gifts should
be treated. They are reasonable and contain a great deal of common sense. The rules for
DCLG and DT are strikingly similar. We see no reason why the principle-based
approach to gifts and hospitality adopted by Departments could not be developed into
central guidance, incorporating the flexibility required to allow offers from potential
contractors and from foreign diplomats to be treated differently.

87. While the rules we have seen are robust in theory, we have some doubts about their
implementation in practice. We asked the Cabinet Office for copies of the hospitality
registers for the three Departments mentioned above. Instead of providing these registers,
the Government referred to its commitment to publish an annual list of hospitality
received by Board members by Department.*” Given the delay in publishing this list
coupled with the very straightforward information required for its collation, and given the
failure to provide the registers we requested, we suspect that information on gifts and
hospitality has not been kept across Government as rigorously as it might.
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88. Concerns about lobbying are not restricted to Board members. Very senior civil
servants responsible for important areas of policy and contract negotiation are often not
represented on departmental Boards. Why not also publish or otherwise make available
information about hospitality and gifts they had received? The Minister told us after our
evidence session, in response to this suggestion, that “to collect a similar level of
information for all senior civil servants in all departments would be extremely resource
intensive and in my view disproportionate”® This is an argument we find hard to
understand, as this is information that Departments are required to collect in any case. The
only novelty would be making it available beyond the Department, perhaps online.

Business Appointment Rules

89. We published a report on the Rules on the Acceptance of Outside Appointments,
commonly known as the Business Appointment Rules, in June 2007.% These rules set out
the circumstances in which civil servants and others, including members of the Armed
Forces and diplomats, need to obtain government approval to accept an outside
appointment within two years of leaving Crown service. The rules are aimed at ensuring
that, when a Crown servant leaves and takes an outside job, there is no cause for any
suspicion of impropriety, in particular that such a job might:

e bea “reward for past favours” granted by the applicant to the employer;

e be one which could enable a particular employer to gain an improper advantage by
employing someone who had access to what its competitors “might legitimately regard
as their own trade secrets or information relating to proposed developments in
government policy which may affect that firm or its competitors”; or

e Dbe sensitive for other reasons.?

90. All applications for approval are initially made to the employing department.
According to the procedure set out in the Rules, the Department will send them to either
the independent Advisory Committee on Business Appointments (ACoBA) or the Cabinet
Office or deal with them itself. The seniority of the applicant and the sensitivity of the
particular case determine how it is handled. Currently decisions are taken as follows:

e the Prime Minister or the Foreign Secretary approves applications from Permanent
Secretaries and the next most senior civil servants, and their equivalents (other than
special advisers), on advice from the Advisory Committee;

o the employing department approves applications from other members of the Senior
Civil Service and all those below it, after consultation in appropriate cases with the
Head of the Home Civil Service or the Cabinet Office (the same team providing the
Secretary to the Advisory Committee). The responsibility for the decisions taken in
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departments (other than on applications from special advisers) rests with the Minister
in charge, although they may delegate this function;

e the Head of the Home Civil Service or the Permanent Secretary of the department
concerned approve applications from special advisers. Ministers are not involved in
these decisions, although the Advisory Committee will advise on the most senior cases.

91. As well as considering cases at the highest level, ACoBA also reviews a wider sample of
applications in order to ensure consistency and effectiveness. Any application may be
referred to the Cabinet Office for advice, and to ACoBA if the Head of the Home Civil
Service and the departmental Minister agree.

92. A similar system for former Ministers was introduced following a recommendation
from the Committee on Standards in Public Life in 1996, although under these
arrangements ACoBA gives its advice directly to the former Minister. The new Ministerial
Code published in July 2007 makes clear that on leaving office, Ministers must seek advice
from ACoBA about any appointments or employment they wish to take up within two
years of leaving office, apart from unpaid appointments in non-commercial organisations.
The Code also makes clear that Ministers are expected to abide by the advice of the
Committee.

93. Three of the members of ACoBA are politicians with legal experience; the four others
have experience at senior levels in various walks of life: the home civil service, the
diplomatic service, the armed forces, and business. All of the members are more than 70
years old, and all were educated at Oxford or Cambridge (either at undergraduate or
postgraduate level). The membership of ACoBA has not been refreshed for more than five
years; some of its members have been in place for nearly ten.

94. We took evidence from the then Chairman of ACoBA, Lord Mayhew of Twysden,
alongside a fellow member of ACoBA, Lord Maclennan of Rogart, and the Committee
Secretary, Tony Nichols.

95. The two main concerns that we investigated were that civil servants or Ministers might
be recruited by outside bodies in order to help them gain access or influence within
Government, and conversely that the prospect of future employment might lead a serving
official or Minister to take decisions with the interests of an outside body in mind.

ACoBA’s definition of lobbying

96. ACoBA has on various occasions advised that appointments should only be taken up if
the person concerned does not become “personally involved in lobbying” UK Ministers or
Crown Servants for a specified period—usually a year after leaving office. There has,
however, been some confusion as to what this means in practice.

97. The terms of ACoBA’s advice have varied from case to case:

e Some have been given 12 month bans on lobbying “UK ministers or officials”, whereas
others have been banned only from lobbying named departments;
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e Some (e.g Stephen Twigg®) have been banned from lobbying their own former
department for 12 months, but other departments for only 6;

e Rt Hon David Blunkett MP* appears uniquely to have been given a two-year lobbying
ban,*” while Lord Whitty’s® ban lasted 18 months;

e Some people (e.g Rt Hon Tony Blair) have been specifically reminded that they should
not draw on privileged information which was available to them in their former
roles”’ —even though the Committee acknowledges that this is “normal practice”.”

98.1t is worth noting that while most former ministers and Crown servants have been

given blanket, undefined bans on “lobbying”, there are some variations to this
construction. A salient example is Lord Whitty’s move to Eaga Partnerships in January

2006. The Committee advised that he should:

stand aside from advising the company on any bids for future Government business,
including in the devolved administrations, and from lobbying their Ministers or
officials on the company’s behalf.”*

99. The clear suggestion here is that advising on bids is not considered to be “lobbying”.
Similarly, Rt Hon Charles Clarke MP was told he “should not be personally involved in, or
give advice on, any of the firm’s [Beachcroft LLP] business directly relating to Government,

nor in lobbying the Government on behalf of the firm or its clients”.**

100. Stephen Haddrill, who went from the Department of Trade and Industry to be
Director General of the Association of British Insurers, told us that he did not receive “a
straight ban”, but had been told that, although he could not initiate contact for lobbying
purposes “if [he] was approached ... [he] could take part in the discussion”. Similarly, Lord
Warner, a former Health Minister, told us that “the main thing” he was told not to do after
leaving the Government was “to lobby ministers, whatever that means”:*

The letter I received, a copy of which I am very happy to send to the Committee, said
that I should not lobby government. That was the key sentence. I would not have
dreamt of lobbying government, but it seems absolute nonsense to say it means that
if someone in government approaches me for my views I cannot talk to that
individual for 12 months. In that case it is not I who takes the initiative; it is they.”
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101. We understand from ACoBA that “while not recognising any fully comprehensive
definition of lobbying”, it “considers and intends that any ban on lobbying that it may
recommend extends to any contact made with a view to influencing the exercise of a
discretion or a decision”.”” We doubt that this clarification will be of great assistance in
helping those advised not to become involved in lobbying to identify precisely what they
should or should not be doing.

102. Lord Maclennan has suggested that ACoBA’s ban on lobbying is “wholly
unenforceable”. He therefore believes that “certain categories of private sector employment
are entirely unsuitable for retiring Crown servants”.”® Lord Mayhew told us that his
colleague was at the “austere” end of the spectrum of approach.”

Ministers

103. There was a significant turnover of ministers in 2007, and a number of former Cabinet
ministers have taken on new roles, including Rt Hon Hilary Armstrong MP, as a member
of the Advisory Board for GovNet Communications, and Rt Hon Patricia Hewitt MP as
Special Consultant to Alliance Boots Ltd and Senior Adviser to Cinven. Most prominent,
though, have been the former Prime Minister’s new roles as consultant/senior adviser to JP
Morgan Chase & Co. and Zurich Financial Services.

104. There are specific concerns about former Ministers who take up paid employment
after they have left ministerial office but while they remain Members of Parliament paid
from the public purse. In a recent case, Dr Stephen Ladyman MP, a former Minister of
State at the Department for Transport working as an adviser to ITIS Holding plc, a
company selling traffic information, for an annual fee of between £10,001 and £15,000,
approached a senior official at the Highways Agency while still subject to an ACoBA
lobbying ban, to make initial contact with a view to arranging a meeting once the lobbying
ban had expired. He has since mentioned his former ministerial position as a way of
introducing himself when lobbying on behalf of ITIS.'” This case shows both the potential
for differing interpretations of ACoBA’s lobbying ban and the way in which former
Ministers can, within all existing rules, use their former Ministerial position to help them
to gain access for private interests.

105. We heard from Rt Hon Richard Caborn MP and have received written evidence from
Rt Hon Ian McCartney MP about the appointments that they have accepted,'® in Mr
Caborn’s case as a consultant for AMEC Plc (for which he is paid between £70,001 and
£75,000) and in Mr McCartney’s case as a senior adviser to the Fluor Corporation (for
which he receives between £110,000 and £115,000—although he does not take this money
as personal income).'”” Witnesses from campaigning organisations have suggested that
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there are connections between these companies and lobbying both for nuclear contracts
and for an increased use of nuclear power.'”

106. Richard Caborn was advised by ACoBA that he could take up the post forthwith, but
that “for 12 months after leaving office, he should not be personally involved in lobbying
the Government or the UK National Decommissioning Authority on behalf of the
company”. One member of ACoBA dissented from this advice. Jan McCartney was
advised unanimously that he could take up the post forthwith, but that, “for 12 months
after leaving office, he should not be personally involved in lobbying the Government on

» 104

behalf of the company or its clients”.

107. Richard Caborn denied that his appointment “was anything to do with [his] being a
minister”.'® Both are also clear that they have not been involved in lobbying the

government:

It is not about lobbying at all; it is about the fact that I am an engineer and I have had
a lot of experience in Europe and have been a trade union official. It is nothing to do
with my ministerial career.'*

I don’t lobby for Fluor and this is explicit in our agreement, lodged with the House
authorities.'””

108. Both, however, are retained as advisers. lan McCartney advises Fluor on, among other
things, “outside relations”.!”® Many of the self-professed lobbyists to whom we spoke
explained that they do not usually lobby Government directly, but instead advise their
clients on how to do this themselves.'”” For example, Grayling Communications wrote to
us that:

Our consultants will always encourage our clients to meet with contacts themselves
and will not themselves meet and brief parliamentarians, ministers or officials unless
all parties are aware and happy for this to be the case.''?

109. The question, as one of our other witnesses put it to us, is:

When does Ian McCartney’s work, if he is influencing the public policy
environment, stop being advice to his client and start becoming lobbying?'"!

110. Richard Caborn and Ian McCartney have both taken advice from ACoBA and from
the parliamentary authorities on their appointments, and there is nothing to suggest that
they have done anything in breach of either body’s rules. We think though that it stretches
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the bounds of credulity to suggest that the fact that they were former Ministers with
contacts in Government did not play a part in the decisions by AMEC and Fluor to employ
them. Part of the appeal of employing former ministers is the perception—accurate or
not—that they will be able to offer access across government. This is particularly so
when their party remains in government.

Special advisers

111. Former Special Advisers will be expected to have access and possibly influence across
government. The roles taken on by former Ministers are at least transparent. But of the
exodus of Special Advisers in 2007, only two went through the ACoBA system: the former
Chief of Staff to the Prime Minister, Jonathan Powell, and his deputy Elizabeth Lloyd.

112. The remaining former Special Advisers were not senior enough (in terms of their Civil
Service grades) to go through the ACoBA process. They will have had to be cleared by the
Permanent Secretaries of the departments in which they worked before taking up new jobs.
However, this does not offer a transparent record of any terms imposed on the Blair
administration’s former Special Advisers in their employment on leaving the service of the
Crown. It is clear that many are now employed in the private sector (such as Jonathan
Powell at Morgan Stanley), while others are in the not-for-profit sector (such as Peter Kyle
at ACEVO or Matthew Taylor at the RSA) where they are just as likely to be seeking to
influence government.

113. In particular, there is a record of movement between the public relations industry,
including public affairs, and government:

e David Hill, the former Director of Government Communications, worked for the Bell
Pottinger Group before replacing Alistair Campbell at Number 10, and has returned
there since. He was Director of Communications for the Labour Party between 1991
and 1997.

e Mick Halloran, a Special Adviser to John Prescott, is a director of Citigate Dewe
Rogerson’s new public affairs arm CDR Public Policy.

e Darren Murphy, a special adviser for political communications at Number 10 and
previously special adviser to Rt Hon Alan Milburn MP as Health Secretary, is managing
director of APCO Worldwide’s London office.

None of these appointments is registered on the ACoBA website, in the latter two cases
because the individuals were not senior enough in terms of pay and analogous grading in
the civil service. David Hill did not have to go through ACoBA’s process because he
returned to the same employer from which he came into Crown service.

114. John Grogan MP was uncomfortable with much of this:

There is a particular problem with multi-client lobbyists being seconded into
government and then being seconded out. I feel uncomfortable with that. You can go
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and work in a minister’s office for a couple of years and then you go back where you
came from."'?

Crown servants’ prospects of future employment

115. Lord Maclennan has in the past publicly stated his concern about the risk that when a
civil servant is “contemplating a post-service move into the private sector the interest of the
Department’s client is more salient in the mind of the Crown servant than is the need to
protect the public interest”.!”® This is likely to be a particular risk in parts of the civil service
with a history of employment moves into a particular sector or company. ACoBA has for
example previously written of a “traffic” of personnel from the Ministry of Defence to the
defence contractors who supply it.!"* Perhaps surprisingly in the light of this, we have
learnt from the Cabinet Office that “no information is held centrally on trends in the
employment of former civil servants, and there is no particular requirement on
departments to collect data or undertake analyses on this.”""*

Procurement as an issue of particular concern

116. The running theme in the cases which have caused ACoBA concern may not have
been so much about the defence sector, as about the particular issue of public procurement.
In particular, the sense of the cases examined by ACoBA is that they feel the public’s
greatest concern is that contracts are awarded in a fair manner. There appear to be two
main concerns:

e Insider information: the individual leaving the government may have access to
knowledge which will unfairly advantage a bidding company; and

e Undue influence over decision-making: the individual might either illicitly lobby
themselves, or be able to point companies/clients in the direction of who to attempt to
influence.

117. While these are general concerns about any business appointment, they are
particularly acute around procurement exercises because the amount of money may be so
large. There is also a legal angle, in that influencing policymaking is rarely illegal, but
influencing procurement decisions can be.

118. Most of the examples cited by ACoBA were about defence procurement, but in the
course of our inquiry we have also touched on several other areas of public suspicion about
lobbying and the pursuit of public contracts:

e NHS contracts: there appears to have been significant movement in both directions
between the NHS and organisations bidding for contracts from individual trusts;
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e Policy on “supercasinos” was widely believed to be influenced heavily by an American
“gambling lobby” driven by a desire to manage those casinos;

e The nuclear industry, as mentioned above.''¢

Conclusion

119. What emerges from this survey is that while the activities of lobbyists are scarcely
regulated at all, there are a variety of ways in which the lobbied are subject to
behavioural constraints and transparency requirements. These have developed
piecemeal, however, and with different times and issues in mind. We therefore now go
on to explore whether a more coherent approach is required.

120. First, however, we look at what lessons can be learnt from the experiences of
jurisdictions outside the United Kingdom.

116 Paras 40-41
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4 Regulation of lobbying abroad

121. Lobbyists are regulated in a number of other jurisdictions more comprehensively than
they are in the United Kingdom. Professor Justin Fisher, our Specialist Adviser, has
prepared a paper for us, detailing and commenting on the regulatory frameworks in:

i. Australia,

ii. Canada,

iii. Germany,

iv. the United States, and

v. the European Union institutions.
His paper is appended to this Report.'"”

122. There are a number of very general conclusions that can be drawn from the
experience of other jurisdictions:

e Lobbying can be regulated far more extensively than is the case in the United
Kingdom.

e Where lobbying activity is regulated, this seems to be accepted as a fact of life by
those concerned.

e In many countries, including most European countries, lobbying activity is not
explicitly regulated.

e The more restrictive regimes tend to respond to an environment in which there is
significant concern around lobbying practices. That in the USA is a reaction to the
close association between lobbying and the financing of political activities.

The US example

123. Bircham Dyson Bell has suggested that the triggers for regulation in the US do not
necessarily apply in the UK:

US politics is an expensive business which has often been tainted by financial scandal
and, as a result, knowing which clients a lobbyist represents may be of relevance in
understanding whether he or she has links to particular sources of campaign finance,
such as ‘bundlers’ or to ‘soft money’ sources which are outside the campaign finance
controls. The UK political landscape is very different and published clients lists—
especially without the detail provided in the US of what lobbyists are doing for clients
and how much they are spending—are of little value, other than perhaps as a
marketing tool for the lobbyist concerned ... in looking at regulatory regimes

117 See Appendix, p 69
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elsewhere, we would remind the Committee that the prevailing political culture in
the jurisdiction in question is a critical factor which must be taken into account.

Rt Hon Richard Caborn MP told us bluntly: “to think you can transplant what has
happened in the US to here; it just would not work™'"®* We would point out that the
examples cited earlier in this Report show that there is significant and increasing public
concern about the financing of political campaigns.

124. As for the effectiveness of restrictive regulation, there was disagreement among our
witnesses. Spinwatch suggested to us that the US offers “a salutary lesson in how financial
transparency can help to identify and address problematic cases of lobbying”.!"* Our
lobbyist witnesses disagreed.

125. The CIPR pointed out that:

Few people ... would suggest that US politics is cleaner or more directly
representative than politics in Westminster—or in the UK generally. Regulation
alone does not guarantee ethical standards of behaviour.'*

It was supported in this view by the APPC ...

Evidence from other countries shows that a tight regulatory system often encourages
those who are lobbying to look for loopholes and ways to push the boundaries of the
rules.’”!

... and by Bircham Dyson Bell:

there is a tendency for detailed regulation of this kind to lead to the creation of a
‘loophole’ industry and many Washington DC law firms offer ‘lobbying disclosure
compliance’ as a discrete area of legal practice. Further, the controls can often be
avoided by lobbyists carefully ring-fencing and separating out defined lobbying
activities from other, broader, public affairs services. In addition, many modern-day
‘lobbying’ techniques such as ‘grassroots’ advocacy campaigns are not within the
legislative definition of lobbying and thus do not need to be disclosed. More
importantly, It is worth noting that the detailed and complex disclosure
requirements imposed by the US regulatory regime fails to prevent major lobbying
scandals taking place, such as the recent Abramoff scandal. Few political
commentators would regard the US political system as being free from the taint of
corruption.'?

126. The same point has been made eloquently by the more neutral figure of Paul Pross,
Professor Emeritus at Dalhousie University, Canada:
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goaded by evidence of corruption and scandal, lawmakers sometimes impose ever
more exhaustive requirements for disclosure. Forgetting that the ingenuity of the
unscrupulous is inexhaustible, they create thickets of regulation that intimidate all
but those they are meant to discourage.'*

127. Professor Pross is not, however, an opponent of lobbying regulation. He has stated
that he “finds the case for formal regulation more compelling than the case against”, as
presented by the Committee on Standards in Public Life."** He puts the case very strongly
for why governments are in a better position to regulate lobbying activity than lobbyists
themselves, and has already been quoted to this effect at paragraph 50 above.

The Canadian example

128. Canada provides an interesting counter-example to the US experience. Public concern
in Canada has been focused less directly on election finance, but rather more broadly on
improper access to decision-makers. As a consequence, the Canadian federal regime does
not generally require the disclosure of financial information, such as how much an
organisation has spent on a particular campaign, but focuses rather on the disclosure of
information about the identity of those conducting lobbying activity, those on whose
behalf they are lobbying, the issues on which they are lobbying and the targets of that
lobbying. There is a requirement to disclose in detail any public offices formerly held by
lobbyists, and to explain the lobbying methods adopted, including grassroots (potentially
‘astro-turf’) campaigns.'*”

129. As Professor Fisher’s paper shows, regulation in Canada has been progressively
refined and tightened over the years. Professor Pross has disagreed with the conclusion
reached by the Committee on Standards in Public Life in January 2000 that “the credibility
of compulsory regulation schemes is ... diminished by amendments to the rules”:'*
Clarity is essential to effective lobby regulation. The early history of registration in
Australia, Canada and the United States shows that where lobbyists are not clearly
identified and demonstrably required to register, they will not do so. Equally, where
disclosure requirements are not clearly laid out and unambiguously required, they
will be ignored ...

...revisions of regulations are only to be expected when, as in the Canadian case, the
state enters a new field ... There is, as we have argued, no ‘boiler-plate’ legislation
available. Even in the United States, where lobby regulation has been attempted for
over a century, changes in public attitudes, in the scale of government activity, in the
processes of party politics and public decision making, as well as in the technologies
of political communication have all fostered a continuing debate over regulation.
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Both countries have been going through, and will continue to go through, a period of
political learning in this field.'*

130. The experience of other jurisdictions suggests that there is no ‘one-size-fits-all’ or
‘off-the-shelf’ solution to the regulation of lobbying and that early attempts at solutions
often need subsequent adjustment. We are convinced that the system in the United
Kingdom could be better tailored than it is. In the current climate of public mistrust,
voluntary self-regulation of lobbying activity risks being little better than the
Emperor’s new clothes.

131. Solutions need to be adapted to different constitutional arrangements and political
cultures. In the case of the United Kingdom, where there is a culture of discretion and
where deals are traditionally done behind closed doors, an element of external
compulsion will be needed to provide for meaningful transparency. This is shown by
the experience of the Freedom of Information agenda, which could only be
implemented through legislation.

127 Pross, p 34
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5 The risks of regulation

132. If other countries have attempted to regulate lobbying, then what are the potential
risks in the British Government doing so as well? A number of reasons have been
suggested to us as to why regulation could prove counter-productive.

Making access more exclusive

133. A huge variety of types of organisations and individuals engage in lobbying in one
form or another. The target of any regulation would be hard to pin down. An attempt to
regulate all those who engage in lobbying could risk having least effect on those
organisations of most concern. Peter Luff MP told us to “be very careful about making the
process less democratic by making it more exclusive”.'?® Stephen Haddrill agreed:

You really must not have a register in order just to talk to a minister. It seems to me
that that is cutting government off from people.'*

The risk is that by attempting to regulate all those who engage in lobbying, it is the ones
who are least professionalised, those who have least experience of accessing decision
makers, who would find it hardest to meet the requirements of the regulation.

134. The Committee on Standards in Public Life has also warned us against recommending
“a single regulatory regime” for all those involved in lobbying, and “remains of the view”
that attempts to create such a regime “are likely to be unsatisfactory and counter-
productive”.”*® Professor Pross, however, disagrees:

it is doubtful that the creation of the lobbyist registration process in Canada, or its
counterpart in the United States, has done anything more than reveal a situation that
has existed for many years. A two-tiered system exists because of the growing
complexity of government, and the need for guidance in understanding and
approaching decision centres. The present author has interviewed a number of
directors of Canadian charities about their activities in public policy development.
These individuals referred to the Lobbyist Registration Act as adding to the paper
burden that they have to carry, but none suggested that registration has made it more
difficult for them to gain access to decision makers. Some commented that it has
helped them to track the activities of lobbyists working for interests that they
oppose.”!

135. The multi-client sector, unsurprisingly, did not favour the idea that they alone should
be subject to regulation. The APPC told us that “Simply regulating the political consultancy
sector would leave the majority of lobbyists unregulated.”’** Bell Pottinger, for once, agreed
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with them: “It would be wrong to single out public affairs agencies alone for regulation.”*

They received unexpected support in this from campaigners:

I do not think you can get into this thing of saying, “‘We good, them bad, regulate

them, don’t regulate us’."**
The risk of regulation creating an exclusive or two-tier process is one that clearly needs
to be guarded against—but we suspect that it is a risk that has been overstated.

Encouraging subterfuge

136. We heard that regulation would also be likely to drive lobbying further
underground—more meetings by the lake in St James’s Park with dark glasses and a rolled-
up newspaper, as the Director General of the CBI has reportedly claimed.”*> According to
the CIPR, “attempts to limit it would almost certainly result in an increase in underhand
behaviour and subterfuge”.!”® The APPC agreed that “a tightly defined regulatory system
often encourages some of those undertaking lobbying to look for loopholes and new ways
to push the boundaries of the rules”.’”” Mike Granatt of Luther Pendragon told us that with
regulation, “You would end up with an unregulated, covert sector essentially”."*®

137. The frankly cynical argument put to us by some lobbyists is that their behaviour
should not be regulated, because if it were, it would encourage people to try to break the
rules. If this theory were followed to its logical conclusion, there would be no regulation
of any activity whatsoever. It is true that external regulation (as opposed to culture
change) tends to encourage an adherence to the letter rather than the spirit of the rules,
but we see this as an argument for well-framed regulation, rather than an argument
against any regulation at all.

Government in a vacuum

138. Lobbying should be, and often is, good for the policy-making process. As the APPC
has written:

Policy-making is not carried out in a vacuum: it is informed, rightly, by outside
interests of all kinds. All Ministers, officials and Parliament clearly need to consider
the facts that are put before them when reaching their decisions. This is the very
essence of lobbying and, in that sense one could argue that every policy and decision
is influenced by lobbying.'*

139. A further risk is that regulation could stifle this input. As Lord Warner put it to us:
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If you devised something ... which led to government ministers and departments
experiencing a reduction in the number of people with expertise contacting them
that would be a bad thing for good governance.'®

140. Tom Kelly of BAA, previously the Prime Minister’s press spokesman, made a similar
point ...

there is a danger, given the way in which these matters are sometimes reported in the
media, that such procedures end up acting as a disincentive on government ministers
or on officials having conversations which they should have. I think that would be
disadvantageous to the country as a whole. If, because of the fear of the way in which
these matters sometimes are reported, ministers and officials do not have the proper
conversations, they end up less well informed about the areas they are covering.'*!

. as did Peter Luff MP, who warned that “you could get government and Parliament

taking decisions in a vacuum”.'**

141. We again think that this risk is over-stated. The advantages of being able to lobby
decision-makers on issues of concern are so obvious, that only the most restrictive or
onerous kind of regulation could dissuade interested parties from making their views
known to Government.

Bureaucracy

142. A number of witnesses were concerned that a system of registration or disclosure
would be likely to be bureaucratic and potentially costly for the organisations involved.'*
This is yet another risk that we believe to be over-stated, though it is one that clearly
needs to be guarded against.'** If sensibly framed, regulation would simply require
those involved in the process of lobbying to provide information which should already
be in their hands.

140 Q616

141 Q 680

142 Q34

143 Q 534 [Eben Black]; Q 616 [Lord Warner]; Q 680 [Chris Brinsmead]
144 Q734
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6 Proposals for reform

Principles

143. In this final part of the Report, we put forward our proposals for reform. The aim of
any reform should be to be both proportionate and effective—even if the effect is only to
improve public confidence or to make others aware that their activities may become
subject to public scrutiny.

144. What is clear to us is that reform is necessary. Lobbying the Government should, in
a democracy, involve explicit agreement about the terms on which this lobbying is
conducted. The result of doing nothing would be to increase public mistrust of
Government, and to solidify the impression that Government listens to favoured
groups—big business and party donors in particular—with far more attention than it
gives to others. Measures are needed:

¢ to promote ethical behaviour by lobbyists, with the prospect of sanctions if rules are
broken.

e to ensure that the process of lobbying takes place in as public a way as possible,
subject to the maximum reasonable degree of transparency, and

e to make it harder for politicians and public servants to use the information and
contacts they have built up in office as an inducement to other potential employers.

Promoting ethical behaviour by lobbyists

145. We have set out above the problems as we see them with existing self-regulation. We
do not believe that transparency requirements are ever likely to be enforceable through
self-regulation. There may, however, be a role for a self-regulatory organisation in
promoting ethical behaviour by those involved in lobbying. This will depend, however,
on whether lobbyists are genuinely willing to be seen to be regulating themselves
effectively. If they are, there are a number of simple and obvious steps that they could
take to improve the current situation:

i. Establish a single umbrella organisation with both corporate and individual
membership, in order to be able to cover all those who are involved in lobbying
as a substantial part of their work. A single organisation is needed to establish and
exercise authority. Both corporate and individual membership are required so that
both public affairs firms and individual lobbyists within corporate organisations
can be included, and so that action including sanctions can be targeted at either
level. The organisation would be funded by those it regulates, in a similar way to
the Advertising Standards Authority and Press Complaints Commission.

ii. Ensure that people from outside the lobbying world with a track record in
regulation and in business ethics are involved in running the organisation, to
provide a degree of external moderation as well as some reassurance that it will
take action against its members when this is justified, rather than protecting them
whenever possible.
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iii. Establish a clear separation between promoting and representing those involved
in lobbying activity, and regulating that activity.

iv. Subject the standards of the members of the organisation to more rigorous
scrutiny, including external validation. PRCA members are required to meet a
Consultancy Management Standard (CMS) which is externally audited. The CMS,
however, is less about ethical standards than about the general quality of the service
that consultancies provide to their customers. The public affairs industry should
institute an externally assessed and validated standard—a kind of kite mark—
which its members should be required to meet. The standard should integrate
ethical issues, structural issues and service quality issues, all of which are
interdependent.

146. Standards will be needed at both the corporate and individual levels. A corporate
standard would allow public affairs firms to show that they met certain requirements; an
individual standard could extend to those working in-house as well as for freelance
consultancies. Such a standard would only be worthwhile if it were assessed and
validated externally by a trusted body outside the industry, and if companies and
individuals did on occasion fail the tests that were set. It would also only be of value if
companies knew that there was a business advantage in achieving it or in employing
people who had achieved it.

147. The business advantage we have in mind is to allow potential clients as well as targets
of lobbying to judge the quality and reputation of those involved in public affairs. We
would not expect all of those individuals and groups involved in lobbying decision-
makers to belong to this body. Examples of where it would be unreasonable to expect this
might be a local organisation opposing a single planning application or a small business
lobbying on the unintended effects of a specific piece of legislation. We would, however,
expect all of those involved in lobbying decision-makers on a regular and continuing
basis to perceive an overwhelming advantage in membership. This would include
campaigning organisations and in-house corporate lobbyists as well as self-professed
public affairs consultancies.

148. The body’s effectiveness would be judged in part by its readiness to sanction those
who fail to meet its criteria. If the perceived advantage of membership is strong
enough, suspension and expulsion will be powerful sanctions. In some circumstances
other sanctions, including the power to fine and to ‘name and shame’ might also be
needed.

149. For the lobbying industry to implement these recommendations will require
rivalries to be set aside in the interests of genuine joint commitment to effective self-
regulation. This suggests an unprecedented unity of purpose. It may concentrate minds
to consider the alternative. We recommend that the Government should allow six
months following the publication of this Report to see whether concrete and consistent
progress can be made. Failing this, we recommend that the Government should bring
forward a short bill to provide in statute for the kind of organisation we have described
above, to be funded by lobbyists.
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Ensuring maximum transparency in lobbying activity

150. Transparency could be both a guardian against unethical activity and a means of
assurance to a sceptical public. Any means of ensuring transparency can only be effective
and comprehensive if it is imposed through a regulatory framework.

151. A register is the regulatory solution proposed to us by campaigning groups and the
one most commonly adopted in other jurisdictions. All of the variants of registers of which
we are aware require those who are carrying out lobbying activity to provide information
about this activity.

152. Spinwatch, the only campaigning group that appeared to exist before our inquiry
focusing predominantly on the negative aspects of public relations, has stated, rightly in
our view, that self-regulation “has demonstrably failed to ensure transparency, does not
cover all of the industry and suffers from a lack of effective oversight”.!*> Following the
launch of our inquiry, an Alliance for Lobbying Transparency was formed as a coalition of
civil society organisations calling for lobbying regulation. Members of this alliance include
larger organisations such as Greenpeace and Friends of the Earth (FOE). A representative
of FOE set out to us his vision of what a register might look like:

Very concretely in the register you have the name of the lobbyist, the person who is
engaged in the activity, so if they work for a particular organisation you would have
their name as well. You would have the area of legislation which they are trying to
influence, whether that is a piece of legislation going through or a particular decision
about a contract. Disclosure for different organisations works in slightly different
ways but you would disclose who is paying and how much money and on which
areas of policy ... there should be a threshold of activity. Finance or time are two
ways that it is being done but a threshold where below that amount of lobbying
activity you are under no obligation to register.'*

Examples from other jurisdictions

153. It is useful to see the FOE suggestion in the light of the different registers that already
exist in different jurisdictions, each of which has substantially different requirements.

154. The United States register requires a large amount of detail from lobbyists, including
estimates of total income from individual clients and a description of the issues on which
lobbying has taken place. There are financial thresholds for registration, and different
requirements for lobbyists with clients and firms employing lobbyists in-house. The US
register carries the harshest penalties for non-compliance: a fine of up to $200,000 and a
prison term of up to five years.

155. The following is a sample declaration made by a large public affairs firm in respect of
one of its clients:

145 Ev 221
146 Qq 733-734 [Owen Espley]
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Secretary of the Senate
Office of Public Records
232 Hart Building
Washington, DC 20510

Clerk of the House of Representatives
Legislative Resource Center

B-106 Cannon Building

Washington, DC 20515
http://lobbyingdisclosure.house.gov

http://www.senate.gov.lobby

LOBBYING REPORT

Lobbying Disclosure Act of 1995 (section 5)

- All Filers Are Required to Complete This Page

1. Registrant Name Organization/Lobbying Firm

Hill & Knowlton, Inc

[ Self Employed Individual

2. Address [ Check if different than previously reported

address1 607 14th Street, N.W. Address 2 Suite 300

City Washington state DC Zip Code 20005 Country USA

3. Principal place of business (if different than line 2)

City New York sate  NY  Zipcode 10022 Country USA

4a. Contact Name b. Telephone Number ¢. E-mail 5. Senate ID#
Michael Kehs Q563) 8445125 mionaetxehs@nitandinowioncom | 18262-1510

7. Client Name O Self [0 Check if client is a state or local government or instrumentality | 6. House ID#
Association of Dutch Insurers 304820101

TYPE OF REPORT 8 Year 2008

9. Check if this filing amends a previously filed version of this report []

10. Check if this is a Termination Report  []

Q1 (n3snOd  Q2 @630 O Q3 (1930 Q4 (o1-1231) O

Termination Date

11. No lobbying Issue Activity [

INCOME OR EXPENSES - YOU MUST complete either Line 12 or Line 13

12. Lobbying

INCOME relating to lobbying activities for this reporting period

was:
Less than $5,000 O
$5,000 or more $ $ 20,00000

Provide a good faith estimate, rounded to the nearest $10,000,
of all lobbying related income from the client (including all
payments to the registrant by any other entity for lobbying
activities on behalf of the client

13. Organizations
EXPENSE relating to lobbying activities for this reporting period

were:

Less than $5,000 O
$5.000 or more [ $

14. REPORTING Check box to indicate expense
accounting method. See instructions for description of options

[0 Method A. Reporting amounts using LDA definitions only

[0 Method B. Reporting amounts under section 6033(b)(8) of the
Internal Revenue Code
O Method C. Reporting amounts under section 162(e) of the Internal

Revenue Code

Signature Filed Electronically

Date 10/14/2008

Printed Name and Title

Lisa Schuyler, Chief Operating Officer, Hill & Knowlton Washington

v6.0.1f

Page 1 of 2
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registrant  Hill & Knowlton, Inc. client Name ASSOCiation of Dutch Insurers

LOBBYING ACTIVITY. Select as many codes as necessary to reflect the general issue areas in whcih the registrant
engaged in lobbying on behalf of the client during the reporting period. Using a seperate page for each code, provide
information as requested. Add additional page(s) as needed.

15. General issue area code  |INS H INSURANCE Fone per page)

16. Specific lobbying issues
H.R. 1745 Holocaust Insurance Accountability Act of 2007

17. House(s) of Congress and Federal agencies  [] Check if None
U.S. HOUSE OF REPRESENTATIVES

18.Name of each individual who acted as a lobbyist in thi issue area

First Name Last Name Suffix Covered Official Position (if applicable) New

\Frank HMankiewicz H H \ O
L | =
L] =

| | [ ] O

| | [ ] 0

D

| O

| | | O

| | [ O

19. Interest of each foreign entity in the specific issues listed on line 16 above 1 Check if none

Printed Name and Title Lisa Schuyler, Chief Operating Officer, Hill & Knowlton Washington

v6.0.1f Page2  of 2

156. The Canadian federal register requires a similar level of detail to the US system, but
concentrates less on the disclosure of financial information than on the identities of the
lobbyists and the lobbied, the subject matters of any lobbying and the ways in which
lobbying is carried out (eg. written communication, oral communication, and grassroots
activities). Information also must be provided about meetings with designated public office
holders. Lobbyists must also supply information about any public offices they have
formerly held, even, as the example below illustrates, offices they held in the distant past.
Penalties for non-compliance with the Lobbying Act are a fine of up to $25 000 and/or up
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to 6 months in jail, on summary conviction, and up to $100 000 and/or 2 years in jail on
conviction by way of indictment.

i+l

Office of the Commissioner Commissariat au lobbying Canada
of Lobbying of Canada du Canada

e Active Registration: 776311-227941—1 Retur to Public Registry

Lobbyist: MICHAEL COATES

Consulting firm:  Hill and Knowlton Canada

Client: Rio Tinto plc
Version: 776311-227941-1
Type: New Registration
Active from: 2008-10-27

[A. Registrant

Consultant lobbyist name: MICHAEL COATES

Consulting firm: Hill and Knowlton Canada
55, METCALFE STREET,SUITE 1100
OTTAWA,ON K1P 6L

L oblviattomiad el
TODDYISTOUSHeSS ataress

Canada
Position: PRESIDENT AND CEO
Telephone number: 613-238-4371
Fax number: 613-238-8642

Former public office holder: Yes

[B. Information about client

Client: Rio Tinto plc
6 St. James Square
London SW1Y 4LD

Telephone number: +44 (0) 20 8080 1142

Principal representative of the

client: Andrew Vickerman

Position Title: Global Head of Communications & External Relations
Parent: The client is not a subsidiary of any other parent companies.
Coalition: The client is not part of a coalition

Subsidiary: Diavik Diamond Mines (inc) (DDMI)

PO Box 2498 Stn Main
5007 - 50th Avenue
Yellowknife,NT
Canada,X1A 2P8

Iron Ore Company of Canada
P.O. Box 1000
Labrador City, NL
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Direct Interest:

Was the client funded in
whole or in part by any
domestic or foreign
government institution in the
last completed financial
year, or does the client
expect funding inthe
current financial year?

Canada A2V 218

QIT Fer et Titane

1625 Marie-Victorin Road
Sorel-Tracy,QC

Canada J3R 1M6

The client’s activities are not controlled or directed by another
person or organization with a direct interest in the outcome of
this undertaking

No

|C.Lobbying Activity Information

Federal departments or
organizations which have
been or will be communicated
with during the course of the
undertaking:

Communication techniques
that have been used or are
expected to be used in the
course of the undertaking:

| arranged or expect to
arrange one or more
meetings on behalf of my
client between a public office
holder and any other person
in the course of this
undertaking:

Information about Subject
matter:

Privy Council Office(PCO), Prime Minister’s Office (PMO),
Industry Canad (IC), Natural Resources Canada (NRCan),
Foreign Affairs and International Trade Canada (DFAITC),
Public Safety Canada (PS), House of Commons

Written communication, Oral communication

Yes

International Trade, Industry, Mining

[Details Regarding the Identified Subject Matter

[Categories

|[Description

Regulation

Date Modified: 2008-10-27

Investment Canada Act with respect to foreign ownership
review.
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i+l

Canada

Office of the Commissioner Commissariat au lobbying
of Lobbying of Canada du Canada

Public offices held: MICHAEL COATES

|[List of Public Offices Held |

Position Period Held ||Last Date Designated

Executive Assistant to Hon. Perrin September 1980 to Not a designated office
Beatty, P.C., M.P. April 1982

House of Commons, House of

Commons

(1): This designated public ofrfice was held through an employment exchange program.

(2): Assistant Deputy Minister or equivalent position on or after July 2, 2008

(3): Indicates a public office that was held at the time the disclosure was filed. Date shown is
the staring date of the position.

Date modified: 2008-10-27

157. The new Australian register has a much lighter touch than the two examples above:
only professional multi-client lobbyists are required to register, and they are required to
provide only the names of those engaged in lobbying on their behalf and the names of their
clients (a requirement which is delayed where market sensitivity is a concern). The only
available penalty for non-compliance is removal from the register. A sample entry for the
same company follows:

Business Entity Name: Hill and Knowlton
A.B.N: 30008401134
Trading Name: Hill & Knowlton

Name: Jacquelynne Willcox
Position: Director
Name: Louise Allen
Position: Senior Account Manager
Name: Isobel Brown
Position: Director
Name: Kate Wallman
Position: Account Manager

Name: Blackmores
Kellogg
Jamster
Nutricia
Better Place
KCI Medical

Name: WPP Group
Details Last Updated: 29/09/2008
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158. The recently introduced European Commission register has the widest reach and asks
for different kinds of broad financial information from in-house lobbyists (proportion of
turnover dedicated to lobbying), multi-client lobbyists (proportion of income received
from each client) and NGOs and think-tanks (sources of funding). It is a voluntary register,
although the European Parliament has supported the creation of a mandatory register
along similar lines. As a voluntary register, there are no sanctions envisaged for failure to
disclose information.

159. As of November 2008, none of the major public affairs consultancies operating in
Brussels had registered, including the consultancy used in the examples above. The entry
for the Association of British Insurers reveals that in 2007, the Association’s estimated costs
directly related to representing interests to EU institutions in that year amounted to
between 850,000 and 950,000 euros. The entry for Friends of the Earth Europe shows
estimated costs of between 500,000 and 550,000 euros. The sources of FoE’s budget are also
broken down by broad category (public financing, donations, member contributions etc),
and it has chosen to name those individuals involved in lobbying activities on its behalf,
although this is not information that is generally requested by the Commission.

Analysis

160. The registers cited above have significant differences from one another. The
information to be supplied is different in each of the four cases. The European
Commission’s register, unlike the other three, is voluntary rather than mandatory.

161. All of the registers seek to identify who the lobbyists are, and who they are
representing. The Australian register goes little further. The European Commission’s
register, unlike the other three, does not ask for the names of individual lobbyists. The
differences in the information required by the other registers point to the different
circumstances which led to their existence.

162. One of the main differences between the registers is in the extent to which they ask for
financial information.

Financial information

163. The US register asks for financial information, in the case of multi-client lobbyists, a
good-faith estimate of income from specific clients in a given period. This reflects the US
political context, in which money, specifically campaign finance, is one of the main
concerns about lobbying activity.

164. The European Commission register asks for different kinds of financial information
from different kinds of organisation, including a rough breakdown of income by client for
multi-client lobbyists. The APPC has told us that it does not support this part of the
Commission’s initiative, as it believes it “to be irrelevant to the promotion of good practice
in lobbying and an unnecessary (and potentially anti-competitive) intrusion into the
commercial relationship between supplier and customer”'¥” We heard these views

147 Ev 146
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reflected by lobbyists that we met in Brussels. Campaigning groups for transparency
focussing on Brussels told us that the Commission register would be unlikely to address the
wider concerns around lobbying, which were identified to us as privileged access and the
provision of one-sided information to decision-makers.

165. The Canadian register, perhaps reflecting that money is not as major a concern in
Canada in this context, does not ask for financial information from those who register,
apart from funding received from the Canadian or foreign governments.

166. While it would be of genuine interest to be able to see how much money is being
targeted at particular lobbying campaigns, it is doubtful that it is possible to obtain
reliable information of this kind through a register. In addition, to provide financial
information about lobbying activity is genuinely onerous, in that it involves calculations
that would almost certainly not otherwise be attempted. In the words of Professor Pross:

lobbying campaigns are frequently multi-faceted and expenses will be deployed to a
wide range of firms and organisations. Payments will be made not only to lobbyists
themselves, but to polling firms, advertising agencies, lawyers, accountants, non-
profit organisations and even to charities that espouse the same cause. Forensic
accountants have the skills and information needed to look at the overall effort
involved in a campaign, and to arrive at a shrewd guess as to what it all costs, but
such assessments are extremely expensive, and usually available to the public, and to
policy decision makers, only long after key decisions have been made.'*®

Conclusion

167. It was suggested to us by campaigning groups in Brussels that the Commission should
have started with basic transparency benchmarks and developed the register around these,
but that instead it had taken as its starting point what it thought people would be prepared
to sign up to. We agree. It is important to start from first principles when deciding what
information needs to be included in a register of lobbying activity in the United
Kingdom and how this information should be gathered.

A register of lobbying activity: first principles

168. We can identity five key principles for a register of lobbying activity:

a) it should be mandatory, in order to ensure as complete as possible an overview of
activity.

b) it should cover all those outside the public sector involved in accessing and
influencing public-sector decision makers, with exceptions in only a very limited set
of circumstances.

c) it should be managed and enforced by a body independent of both Government and
lobbyists.

148 Pross, p 18



52 Lobbying: Access and Influence in Whitehall

d) it should include only information of genuine potential value to the general public,
to others who might wish to lobby government, and to decision makers themselves.

e) it should include so far as possible information which is relatively straightforward
to provide—ideally, information which would be collected for other purposes in any
case.

A mandatory register ...

169. We see no advantage whatsoever to a voluntary register, which, as has been shown in
the European Commission’s case, allows those who wish to hide the nature and scale of
their activity to do so, and leads to the availability of uneven and partial information of no
real benefit to those wishing to assess the scale and nature of lobbying activity.'*

... covering all those involved in accessing and influencing public-sector
decision makers from outside the public sector ...

170. We have already stated our view that there is nothing that multi-client public affairs
consultancies do that is different from what other companies, organisations and
individuals do when trying to influence decisions, apart from the fact of representing more
than one client, and that to focus on the regulation of multi-client firms might perversely
make it harder for smaller organisations to influence decisions, with little impact on the
larger organisations that tend to be the focus of what concern there is."*® It is therefore
crucial that a register should cover all contact between public-sector decision-makers and
those outside interests attempting to influence their decisions—although with different
degrees of requirement for organisations lobbying on a regular basis and individual citizens
or voluntary groups approaching a Minister about a specific issue of concern.""

171. There are a very restricted range of circumstances in which such contacts ought not to
be covered. In Canada, oral and written communications are exempted from registration

if:
a) they are made to a parliamentary committee or to a similar body or person, in

proceedings that are a matter of public record;

b) they are made to a public office holder with respect to the enforcement, interpretation
or application by that public office holder of any Act of Parliament or regulation with
respect to the person or organization on whose behalf the communication is being
made; or,

c) they are restricted to requests for information.

172. We can envisage other circumstances in which communications or other information
might be exempted from disclosure:

149 Q 523 [Solicitors’ Regulation Authority]
150 See paras 11 and 12 above.
151 See para 174.
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a) if they relate directly to legal proceedings, or to the negotiation of a legal document,
such as a contract, with the relevant public office.

b) if their disclosure would harm an important public interest such as national security, or
constitute a risk to individuals: for example, the fact that a lobbyist had previously been
employed by one of the Security Agencies,

c) if their disclosure would divulge information that is genuinely commercially
confidential or market-sensitive in nature.

173. These exemptions should, however, be defined as narrowly as possible. For example, if
some of the content of a communication was commercially confidential, this should not
prevent the publication of the remaining content, nor of the fact that the communication
had occurred. Similarly, legal firms would not be exempt from disclosure where their
activities were essentially to do with influencing policy or other government decisions
rather than legal proceedings or negotiations.

174. A further consideration, mentioned above, is that regulation could act as a barrier to
the least professionalised and least experienced. It is vital that disclosure requirements
should be tailored to circumstances. It would be counter-productive to expect individual
citizens or informal voluntary groups to have to register before writing to a Minister with
their views on issues of concern. It would be less unreasonable for them to expect that the
fact of their correspondence and its subject matter might be placed in the public domain.

... managed and enforced by a body independent of both Government and
lobbyists

175. Trust in any register will depend on whether it is seen to be managed competently and
independently. Independent procedures will also be needed to pursue complaints about
failures to provide information and about misleading or inaccurate information. There is
already an existing body, independent of Government, which decides whether information
should be released into the public domain: the Office of the Information Commissioner.
From our perspective, this is the obvious body to take on this additional role, provided it is
given the necessary resources and powers.

What information should be included?

176.In our view, to meet the remaining key principles, the following information
would need to be provided:

Table 1: Information to be provided in a register

a) the names of the individuals carrying out lobbying activity and of any organisation
employing or hiring them, whether a consultancy, law firm, corporation or
campaigning organisation.

b) in the case of multi-client consultancies, the names of their clients.

These two categories of information are vital to identify who the lobbyists are, and who they
might be representing.
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c) information about any public office previously held by an individual lobbyist—
essentially, excerpts from their career history.

This would enable the public to judge the extent to which former public servants or
politicians were using their contacts or experience to pursue a private interest.

All of the above categories of information could only be provided by the lobbyists themselves.

d) a list of the relevant interests of decision makers within the public service
(Ministers, senior civil servants and senior public servants) and summaries of their
career histories outside the public service.

This would enable the public to judge the extent to which a decision maker’s interests or
connections from the past might be influencing the decisions they take.

This category of information could only be provided by the decision makers.

e) information about contacts between lobbyists and decision makers—essentially,
diary records and minutes of meetings. The aim would be to cover all meetings and
conversations between decision makers and outside interests.

This would enable the public to see what contacts are taking place, and to reach a reasonably
informed judgement as to whether decision makers are receiving a balanced perspective from
those they are meeting.

This category of information could in theory be provided by either the lobbyists or the
decision-makers.

What a register entry might look like

177. To put these proposals into context, we are including here an imaginary register entry
for an equally imaginary multi-client consultancy. We expect that the simplest way to
make information readily and simply available would be online, with regular use of
hyperlinks to avoid the need to reproduce information needlessly. Clearly, further thought
needs to be given to the design of a register. The example below is not meant to be
prescriptive, but is for illustrative purposes, to show how information could be provided
and made available in a simple and accessible way.

Table 2: lllustrative sample entry for a register as proposed above
Organisation: Bloggs and Bloggs Solicitors LLP, 200 Park Lane, London, W1A 0AA
Individuals carrying out lobbying activity: Joe Bloggs, Kevin Bloggs,'** Linda Bloggs

Clients: Cola Cola Plc, Government of Atlantis, Mega Supermarkets Ltd'>*

Contacts:

152 Information about public offices previously held by Kevin Bloggs could be found by clicking on his name.

153 Clicking on the name of a client would bring up their own entry in the register, including the names of in-house
lobbyists.
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a. 1 November 2008,"* Meeting between Kevin Bloggs and John Johnson MP,"> Minister
for Trade, on behalf of Mega Supermarkets Ltd.

b. 1 December 2008, Conference call between Joe Bloggs and civil servants,'® on behalf of
the Government of Atlantis, to support the easing of tarifts on the import of seaweed.'”

Publishing client lists

178. Our second proposal in Table 1 above is the subject of disagreement among lobbying
consultancies. As we have already shown, when deciding whether to publish the names of
their clients, multi-client lobbying firms differ in the weight that they give to public interest
on the one hand and client confidentiality on the other. Our view is clear. The public
interest in the fact that a person or organisation is a client of a lobbying firm far outweighs
any invasion of privacy that publication would represent. We are not proposing that there
should be any requirement to publish the detail of the relationship between the lobbyist
and the client; merely to publish the fact of the relationship. This would mean that if the
fact of an approach from a lobbyist to a decision-maker were known, it would also be
possible to investigate on whose behalf the approach might have been made. We
recommend that all multi-client organisations involved in public affairs should be
required to publish in a timely and transparent way the names of all clients whose
interests they represent to the government and other public bodies as well as all clients
to which they give advice on how their interests would best be represented to the
government and other public bodies.

179. Legal firms continue to insist that to publish the names of clients for whom they lobby
(as opposed to those whom they represent in a strictly legal capacity) would be in breach of
the client confidentiality requirements of the regulatory regime established by the Solicitors
Regulation Authority. This provision can therefore only be made effective through
legislation.

Monitoring the revolving door

180. Our third and fourth proposals in Table 1 above are intended to allow the public to see
the extent of interchange between the public sector and those involved in lobbying it and to
gain a sense of the potential interests at play. We would expect these provisions to apply
only to those involved in lobbying Government on a regular basis from consultancies, from
the corporate sector and from campaigning organisations, and, within the public sector, to
Ministers, other elected decision-makers such as mayors and councillors with executive
powers, and senior civil and public servants. We comment below on the mechanisms for
controlling movement between the public and other sectors.'*®

154 Clicking on the date would reveal summary minutes of the meeting.

155 Clicking on the name of the Minister would reveal his statement of interests and a summary of his career history
outside the public service.

156 Clicking here would reveal the names and roles of the civil servants involved, and in the case of senior civil servants,
statements of their interests and summaries of their career histories outside the public service.

157 In this case, because a minute was not taken or because to publish a detailed minute might jeopardise relations with
the Government of Atlantis, a brief description of the meeting is provided instead.

158 See paras 189 to 197.
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181. We also have concerns about current processes for recording gifts and hospitality,
which appear not to have been followed as rigorously as they should. This is doubtless
because the purpose of recording this information—ensuring that there is no temptation to
impropriety—is not clear. Under the current system, once recorded, the information may
never be looked at again and seems to be available only to those in the line management
chain. This safeguard against impropriety would be significantly strengthened if the
information were available to the general public, rather than only internally. This has been
partly recognised by the commitment to publish hospitality received at Board level.

182. Gifts and hospitality above a token value received by all Ministers and all civil
servants should be recorded and made publicly available. The bureaucratic burden of
providing this information should not be great: it is, in theory at least, being collected
already. The Cabinet Office should provide central direction to Departments and
Agencies to ensure that consistent processes are being followed.

Laying the detail of meetings and other communications open to scrutiny

183. The fifth category of information in Table 1 above is the most far-reaching. As we
have seen, some information of this type is already provided piecemeal by Government in
response to Freedom of Information requests.'®

184. A first step towards greater transparency, and one that could be achieved without
legislation, would be to publish routinely the information about ministerial and other
high-level official meetings with outside interest groups which is currently produced
only in response to specific Fol requests. Publishing this information would also
encourage Government to ensure that it is seen to be reaching out beyond the ‘usual
suspects’ to a widely representative selection of stakeholders, by making clear who was and
who was not included.

185. There are strong reasons for requiring government and other public-sector decision
makers rather than those lobbying them to provide information of this kind:

a) Minutes of meetings are generally taken by Government, but may not always be taken
by lobbyists. Where minutes are taken by lobbyists, there is unlikely to be any
consistency in the form in which they are taken.

b) It would prevent the registration requirements from becoming a burden on those who
may have little experience of lobbying Government.

c) It would make decision-makers think carefully about who they communicated with
and would give them every incentive to ensure that they heard views from a variety of
perspectives.

d) It would place an onus on the decision-maker to judge whether a communication
might reasonably be considered to constitute an attempt to influence their decisions.
This would require the registration in cursory form even of informal contacts—

159 See para 72.
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although we would not necessarily expect full minutes to be available of every lunch or
chance meeting.

186. This last point mirrors a comment made to us by Tom Watson MP, appearing for the
Government: “There is not a cat’s chance in hell that you are going to get a register of every
politician who has lunch with a journalist.”'® Our concern is not with journalists, but
lunches are the kinds of contacts which can be of as much potential concern as formal
lobbying meetings on the record with business or other interest groups.

187. This proposal relies on the supposition that formal meetings between Government
and outside interests are regularly recorded. One suggestion made when Fol was first
introduced was that, in order to prevent information from being subject to release, there
would be more unrecorded meetings. The Committee on Standards in Public Life has
pointed out that the new version of the Ministerial Code published in 2007 “no longer
contains the specific requirement to record meetings between Ministers and outside
interest groups™.'® We ask the Government to confirm that there remains a
requirement to record meetings between Ministers and outside interest groups.

Conclusion

188. Our proposal for a mandatory register involves placing new obligations on
individuals and organisations outside the public sector: it will therefore necessarily
involve legislation, and cannot be implemented overnight. Experience from other
jurisdictions suggests, however, that such registers can be made to work relatively
swiftly and in the public interest, and that they do not act as a barrier to free
communication between Government and the electorate.

189. There are also steps that the Government could take now and without legislation to
make information about its meetings with outside interest groups publicly available.
There is a perception that real government takes place behind closed doors. This may
be partly because of media portrayal or innate distrust of those in power. But there
seems to be a culture of secrecy in some parts of government beyond that which is
strictly necessary, and beyond that seen in some other countries. Cultures and attitudes
need to change. Government should and could be more open and more transparent
about how it formulates policy and takes decisions.

Refreshing the Advisory Committee on Business Appointments and
the Business Appointment Rules

190. There seems to be widespread agreement that the guidance on lobbying given by the
Advisory Committee on Business Appointments to those moving out of Government is
not as clear as it could be.'** Different individuals have scope to interpret the guidance they
are given in quite different ways. Our impression is that the system could be operated more
rigorously and more transparently, in particular through the provision of more detailed

160 Q 822
161 Ev 189
162 Qq 544, 550-552 and 624 [Lord Warner], Q 585 [Richard Caborn], Q 623 [Stephen Haddrill]
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advice on lobbying, while maintaining the ability of the Advisory Committee to respond
flexibly to individual circumstances in a changing work environment.

191. All of the current members of ACoBA have been in place for at least five years; several
of them for nearly ten. Few if any of them have recent direct experience of Government,
business or civil society. They are unpaid, and no doubt as a result, are drawn exclusively
from the great and the good. It is noticeable, though by no means their fault, that they are
all white, male and of a certain age. They meet extremely rarely. Their decisions are
generally agreed by correspondence.

192. The Government is now in the process of seeking to refresh ACoBA’s membership. It
is important that some continuity is maintained. The members of ACoBA need to be
respected and experienced, and to be able to reach disinterested opinions. However, they
also need to be able to understand the world of work as it is today, and the growing
movement of personnel between government and business, and to devote enough time to
their work on the Advisory Committee, which should meet regularly. There is a
continuing need for a strong Advisory Committee to instil confidence both in the
public and in those whose careers they can affect, that processes are followed and
decisions taken both robustly and fairly. There would be benefit to having an Advisory
Committee that was more representative of society at large. Under these circumstances,
the Government should consider providing some remuneration to members of the
Advisory Committee, and should seek a wider field of applicants than might have been
the case in the past.

193. We hope that, when they are appointed, the new chairman and members will
undertake a thorough review of the Advisory Committee’s internal processes, to ensure
that their advice, particularly on lobbying, is as unambiguous as possible in its
meaning, and to provide enough transparency to allow the public and media the
opportunity to assess whether or not this advice has been followed.

194. The new Advisory Committee also needs to be given the opportunity to review the
Business Appointment Rules themselves, to ensure that they provide as much protection
as possible to the public without unreasonably restricting individual career prospects, and
to ensure that they remain relevant to current circumstances, such as the increasing use in
parts of Government of integrated project teams involving civil servants and contractors.

195. We are strongly concerned that, with the rules as loosely and as variously
interpreted as they currently are, former Ministers in particular appear to be able to use
with impunity the contacts they built up as public servants to further a private interest.
We think that this is unacceptable, particularly where they continue to be paid from the
public purse as sitting Members of Parliament. The rules need to reflect this.

196. There are limits to how far this can be taken. It would not be desirable or in all
probability legally possible to prevent a former health Minister from taking up a post
elsewhere which took advantage of their expertise in health issues. What we would like
to ensure, however, is that consistent rules are strictly applied so that former Ministers
and other public servants are effectively prevented for an extended period of several
years from using the contacts and sensitive information that they acquired in public
office to further their own and others’ private interests.
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Monitoring the scale of transfers between the Crown Service and other
employers

197. Government is doing little if anything to monitor moves between the civil service and
business. We have concerns that individuals may find themselves facing conflicts of
interest between their career and the public good, if they are asked, for example, to assess
the balance of regulation in a sector into which several of their predecessors have moved.
Government needs to be aware of the scale of transfer into (and indeed from) specific
businesses and sectors, so as to be able to take measures against the capture of the
public interest by the interests of those businesses or that sector. Our proposal for
relevant information to be included in a mandatory register would help the Government to
monitor this area.

198. As we heard from Tom Harris MP, there are generally stringent measures in place to
ensure that awards of contract cannot be tainted by personal prejudice.'® There is far less
rigour, however, around policy decisions—how the country’s future energy needs should
be met, for example, rather than who should construct and run a particular power station.

Application to the public service more widely

199. Many decisions on public issues are taken not by Ministers or the civil service, but by a
range of other public bodies, from local authorities responsible for planning decisions, to
Non-Departmental Public Bodies (NDPBs) with a range of important functions, including
awarding large contracts.'”* While we have concentrated in this Report on Ministers and
the civil service, the majority of the principles and solutions we have proposed apply
equally across the whole of the public sector, and there is no reason why a statutory register
should not cover the wider public sector.

163 Qq 705-707
164 Qq 603-605
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7 Conclusion

200. Government needs to be open to outside interests and ideas. In recent years, it has
become more open, in extended consultation, new sources of policy advice, and in greater
movement of people in and out of government. All this brings benefits. Yet there are also
risks, if the process is not carefully managed. The greatest risk is that some interests may
acquire excessive influence, or are believed to have excessive influence, buttressing a public
perception that government is not to be trusted.

201. Our proposals are designed to mitigate this risk, in a way that is at once proportionate
and effective. Those who do lobbying business with government on a continuing basis
need to do so within the terms of an agreed framework. This means obligations on those
who lobby and on those who are lobbied. There is some recognition of this already in the
voluntary codes adopted by lobbyists, and in the various duties placed on ministers and
civil servants. However, it is now time to go further, and to do so in a considered way
rather than as a response to scandal or crisis.

202. The key, in this area as in others, is transparency. There is a public interest in knowing
who is lobbying whom about what. We believe that this can be achieved in a reasonably
straightforward way. Other jurisdictions are deciding that this is an area that needs
attention, and it now deserves systematic attention here too. We have tried to learn from
practice elsewhere, but also to root our proposals in our own political tradition. Lobbying
enhances democracy; but can also subvert it. Our proposals are designed to strengthen the
former role, while making the latter more difficult.
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Conclusions and recommendations

Scope

1.

A broad look is needed at contact between those working in the public sector and
those attempting to influence their decisions. (Paragraph 13)

Although many of our recommendations are relevant to the whole of the public
sector, this Report necessarily concentrates on the framework within which
Ministers and civil servants are lobbied. (Paragraph 14)

What is the problem?

3.

Because secret lobbying by its very nature leaves no evidence trail, there could still be
a significant problem even with little concrete evidence of one. (Paragraph 36)

Some of the concerns that exist around improper influence are closely linked to the
power of informal networks of friendships and relationships. (Paragraph 41)

The Government’s encouragement of wider engagement in the policy process is to
be welcomed. The challenge, however, is to ensure not just that this engagement is
even-handed, but also that it is seen to be even-handed. Token engagement breeds
cynicism, and is worse than no engagement at all. (Paragraph 42)

Lobbyists do not want their competitors to know the detail of how they go about
their business. Commitment to transparency in the world of lobbying is, and always
will be, a relative concept. What this suggests is that a degree of external coercion will
be required to achieve sufficient transparency across the board. (Paragraph 43)

How are these areas currently regulated?

7.

The guiding principles of conduct may not go far enough, but they are nonetheless a
welcome and noteworthy step towards consistency of approach, which is certainly
needed if self-regulation is to have any hope of meaningful success in such a
fragmented landscape. (Paragraph 52)

The APPC does not seem to attract sufficient trust throughout the lobbying industry
and among its clients for it to suggest with any authority that only its members
should be eligible to apply for public contracts. But the spirit of this suggestion—the
notion of a single self-regulating organisation for multi-client public affairs
consultancies—recognises that the current situation allows consultancies to pick and
choose the rules that apply to them in a way that is incompatible with effective self-
regulation. (Paragraph 57)

A complaints system that was working would have produced more than three cases
in the last ten years, even if the vast majority of lobbyists were operating ethically and
transparently. Reprimands and “severe” reprimands, the only outcomes to have been
seen in the two cases decided against members of any of the three umbrella groups
(both within the CIPR), are not of a kind that would give confidence to any outsider
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10.

11.

12.

13.

14.

15.

16.

17.

that disciplinary processes are robust. The APPC’s policy of expecting complainants
to be prepared to bear the costs of an investigation, including the legal fees of the
member complained against, is unacceptable: it is unique as far as we are aware in
any industry complaints system and is an obvious barrier to potential complainants.
(Paragraph 64)

The three umbrella groups have an in-built conflict of interest, in that they attempt
to act both as trade associations for the lobbyists themselves and as the regulators of
their members’ behaviour. (Paragraph 65)

In the final analysis, what lobbying organisations refer to as “self-regulation” appears
to involve very little regulation of any substance. (Paragraph 66)

The Ministerial Code requires adjustment, to reflect the duty on Ministers to record
within Government all offers of hospitality which a reasonable person might
consider to have been made to them in their capacity as Ministers. (Paragraph 83)

We welcome the proposal to publish a statement of Ministers’ interests. We do not
think, however, that an annual list is the best solution. Much of the information it
contained might quickly become historic: even the names of some of the Ministers.
We would prefer to see an online register, which could be kept regularly updated. In
our view, the register should be inclusive, not exclusive. It is not always clear in what
capacity a Minister is acting: as a Minister, a Member of Parliament, a party
politician, or a private individual. If in doubt, an interest should be included. The test
needs to be whether a reasonable person could consider that an interest is relevant.
(Paragraph 84)

We see no reason why the principle-based approach to gifts and hospitality adopted
by Departments could not be developed into central guidance, incorporating the
flexibility required to allow offers from potential contractors and from foreign
diplomats to be treated differently. (Paragraph 86)

We suspect that information on gifts and hospitality has not been kept across
Government as rigorously as it might. (Paragraph 87)

Part of the appeal of employing former ministers is the perception—accurate or
not—that they will be able to offer access across government. This is particularly so
when their party remains in government. (Paragraph 110)

What emerges from this survey is that while the activities of lobbyists are scarcely
regulated at all, there are a variety of ways in which the lobbied are subject to
behavioural constraints and transparency requirements. These have developed
piecemeal, however, and with different times and issues in mind. (Paragraph 119)

Regulation of lobbying abroad

18.

There are a number of very general conclusions that can be drawn from the
experience of other jurisdictions:

Lobbying can be regulated far more extensively than is the case in the United
Kingdom.



19.

20.
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Where lobbying activity is regulated, this seems to be accepted as a fact of life by
those concerned.

In many countries, including most European countries, lobbying activity is not
explicitly regulated.

The more restrictive regimes tend to respond to an environment in which there is
significant concern around lobbying practices. That in the USA is a reaction to the
close association between lobbying and the financing of political activities.
(Paragraph 122)

The experience of other jurisdictions suggests that there is no ‘one-size-fits-all’ or
‘off-the-shelf’ solution to the regulation of lobbying and that early attempts at
solutions often need subsequent adjustment. We are convinced that the system in the
United Kingdom could be better tailored than it is. In the current climate of public
mistrust, voluntary self-regulation of lobbying activity risks being little better than
the Emperor’s new clothes. (Paragraph 130)

Solutions need to be adapted to different constitutional arrangements and political
cultures. In the case of the United Kingdom, where there is a culture of discretion
and where deals are traditionally done behind closed doors, an element of external
compulsion will be needed to provide for meaningful transparency. This is shown by
the experience of the Freedom of Information agenda, which could only be
implemented through legislation. (Paragraph 131)

The risks of regulation

21.

22.

23.

24.

The risk of regulation creating an exclusive or two-tier process is one that clearly
needs to be guarded against—but we suspect that it is a risk that has been overstated.
(Paragraph 135)

The frankly cynical argument put to us by some lobbyists is that their behaviour
should not be regulated, because if it were, it would encourage people to try to break
the rules. If this theory were followed to its logical conclusion, there would be no
regulation of any activity whatsoever. It is true that external regulation (as opposed
to culture change) tends to encourage an adherence to the letter rather than the spirit
of the rules, but we see this as an argument for well-framed regulation, rather than an
argument against any regulation at all. (Paragraph 137)

We again think that this risk (that regulation could stifle input into the policy-
making process) is over-stated. The advantages of being able to lobby decision-
makers on issues of concern are so obvious, that only the most restrictive or onerous
kind of regulation could dissuade interested parties from making their views known
to Government. (Paragraph 141)

This (bureaucratic overload) is yet another risk that we believe to be over-stated,
though it is one that clearly needs to be guarded against. If sensibly framed,
regulation would simply require those involved in the process of lobbying to provide
information which should already be in their hands. (Paragraph 142)
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Proposals for reform

25.

26.

27.

28.

ii.

iii.

iv.

What is clear to us is that reform is necessary. Lobbying the Government should, in a
democracy, involve explicit agreement about the terms on which this lobbying is
conducted. The result of doing nothing would be to increase public mistrust of
Government, and to solidify the impression that Government listens to favoured
groups—big business and party donors in particular—with far more attention than it
gives to others. Measures are needed:

to promote ethical behaviour by lobbyists, with the prospect of sanctions if rules
are broken.

to ensure that the process of lobbying takes place in as public a way as possible,
subject to the maximum reasonable degree of transparency, and

to make it harder for politicians and public servants to use the information and
contacts they have built up in office as an inducement to other potential employers.
(Paragraph 144)

We do not believe that transparency requirements are ever likely to be enforceable
through self-regulation. There may, however, be a role for a self-regulatory
organisation in promoting ethical behaviour by those involved in lobbying. This will
depend, however, on whether lobbyists are genuinely willing to be seen to be
regulating themselves effectively. If they are, there are a number of simple and
obvious steps that they could take to improve the current situation:

Establish a single umbrella organisation with both corporate and individual
membership, in order to be able to cover all those who are involved in lobbying as a
substantial part of their work.

Ensure that people from outside the lobbying world with a track record in
regulation and in business ethics are involved in running the organisation.

Establish a clear separation between promoting and representing those involved in
lobbying activity, and regulating that activity.

Subject the standards of the members of the organisation to more rigorous
scrutiny, including external validation. (Paragraph 145)

The public affairs industry should institute an externally assessed and validated
standard—a kind of kite mark—which its members should be required to meet. The
standard should integrate ethical issues, structural issues and service quality issues,
all of which are interdependent. (Paragraph 145)

Such a standard would only be worthwhile if it were assessed and validated externally
by a trusted body outside the industry, and if companies and individuals did on
occasion fail the tests that were set. It would also only be of value if companies knew
that there was a business advantage in achieving it or in employing people who had
achieved it. (Paragraph 146)
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30.

31.

32.

33.

34.
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We would not expect all of those individuals and groups involved in lobbying
decision-makers to belong to this body. We would, however, expect all of those
involved in lobbying decision-makers on a regular and continuing basis to perceive
an overwhelming advantage in membership. This would include campaigning
organisations and in-house corporate lobbyists as well as self-professed public affairs
consultancies. (Paragraph 147)

The body’s effectiveness would be judged in part by its readiness to sanction those
who fail to meet its criteria. If the perceived advantage of membership is strong
enough, suspension and expulsion will be powerful sanctions. In some circumstances
other sanctions, including the power to fine and to ‘name and shame’ might also be
needed. (Paragraph 148)

For the lobbying industry to implement these recommendations will require rivalries
to be set aside in the interests of genuine joint commitment to effective self-
regulation. This suggests an unprecedented unity of purpose. It may concentrate
minds to consider the alternative. We recommend that the Government should
allow six months following the publication of this Report to see whether concrete
and consistent progress can be made. Failing this, we recommend that the
Government should bring forward a short bill to provide in statute for the kind of
organisation we have described above, to be funded by lobbyists. (Paragraph 149)

While it would be of genuine interest to be able to see how much money is being
targeted at particular lobbying campaigns, it is doubtful that it is possible to obtain
reliable information of this kind through a register. (Paragraph 166)

It is important to start from first principles when deciding what information needs to
be included in a register of lobbying activity in the United Kingdom and how this
information should be gathered. (Paragraph 167)

We can identify five key principles for a register of lobbying activity:

a) it should be mandatory, in order to ensure as complete as possible an overview
of activity.

b) it should cover all those outside the public sector involved in accessing and
influencing public-sector decision makers, with exceptions in only a very
limited set of circumstances.

c) it should be managed and enforced by a body independent of both Government
and lobbyists.

d) it should include only information of genuine potential value to the general
public, to others who might wish to lobby government, and to decision makers
themselves.

e) it should include so far as possible information which is relatively
straightforward to provide—ideally, information which would be collected for
other purposes in any case. (Paragraph 168)
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35.

36.

37.

38.

39.

40.

41.

In our view, to meet the last two of these key principles, the following information
would need to be provided:

a) the names of the individuals carrying out lobbying activity and of any
organisation employing or hiring them, whether a consultancy, law firm,
corporation or campaigning organisation.

b) in the case of multi-client consultancies, the names of their clients.

¢) information about any public office previously held by an individual lobbyist—
essentially, excerpts from their career history.

d) a list of the relevant interests of decision makers within the public service
(Ministers, senior civil servants and senior public servants) and summaries of
their career histories outside the public service.

e) information about contacts between lobbyists and decision makers—essentially,
diary records and minutes of meetings. The aim would be to cover all meetings
and conversations between decision makers and outside interests. (Paragraph
176)

We recommend that all multi-client organisations involved in public affairs should
be required to publish in a timely and transparent way the names of all clients whose
interests they represent to the government and other public bodies as well as all
clients to which they give advice on how their interests would best be represented to
the government and other public bodies. (Paragraph 178)

Gifts and hospitality above a token value received by all Ministers and all civil
servants should be recorded and made publicly available. The Cabinet Office should
provide central direction to Departments and Agencies to ensure that consistent
processes are being followed. (Paragraph 182)

A first step towards greater transparency, and one that could be achieved without
legislation, would be to publish routinely the information about ministerial and
other high-level official meetings with outside interest groups which is currently
produced only in response to specific Fol requests. (Paragraph 184)

Lunches are the kinds of contacts which can be of as much potential concern as
formal lobbying meetings on the record with business or other interest groups.
(Paragraph 186)

We ask the Government to confirm that there remains a requirement to record
meetings between Ministers and outside interest groups. (Paragraph 187)

Our proposal for a mandatory register involves placing new obligations on
individuals and organisations outside the public sector: it will therefore necessarily
involve legislation, and cannot be implemented overnight. Experience from other
jurisdictions suggests, however, that such registers can be made to work relatively
swiftly and in the public interest, and that they do not act as a barrier to free
communication between Government and the electorate. (Paragraph 188)
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47.

48.
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There are also steps that the Government could take now and without legislation to
make information about its meetings with outside interest groups publicly available.
There is a perception that real government takes place behind closed doors. This may
be partly because of media portrayal or innate distrust of those in power. But there
seems to be a culture of secrecy in some parts of government beyond that which is
strictly necessary, and beyond that seen in some other countries. Cultures and
attitudes need to change. Government should and could be more open and more
transparent about how it formulates policy and takes decisions.(Paragraph 189)

There is a continuing need for a strong Advisory Committee to instil confidence
both in the public and in those whose careers they can affect, that processes are
followed and decisions taken both robustly and fairly. There would be benefit to
having an Advisory Committee that was more representative of society at large.
Under these circumstances, the Government should consider providing some
remuneration to members of the Advisory Committee, and should seek a wider field
of applicants than might have been the case in the past. (Paragraph 192)

We hope that, when they are appointed, the new chairman and members will
undertake a thorough review of the Advisory Committee’s internal processes, to
ensure that their advice, particularly on lobbying, is as unambiguous as possible in its
meaning, and to provide enough transparency to allow the public and media the
opportunity to assess whether or not this advice has been followed. (Paragraph 193)

The new Advisory Committee also needs to be given the opportunity to review the
Business Appointment Rules themselves. (Paragraph 194)

We are strongly concerned that, with the rules as loosely and as variously interpreted
as they currently are, former Ministers in particular appear to be able to use with
impunity the contacts they built up as public servants to further a private interest.
We think that this is unacceptable, particularly where they continue to be paid from
the public purse as sitting Members of Parliament. The rules need to reflect this.
(Paragraph 195)

There are limits to how far this can be taken. It would not be desirable or in all
probability legally possible to prevent a former health Minister from taking up a post
elsewhere which took advantage of their expertise in health issues. What we would
like to ensure, however, is that consistent rules are strictly applied so that former
Ministers and other public servants are effectively prevented for an extended period
of several years from using the contacts and sensitive information that they acquired
in public office to further their own and others’ private interests. (Paragraph 196)

Government needs to be aware of the scale of transfer into (and indeed from)
specific businesses and sectors, so as to be able to take measures against the capture
of the public interest by the interests of those businesses or that sector. (Paragraph
197)
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Appendix: Paper by Special Adviser on
Regulation of Lobbying Activities outside
the UK

Introduction

This document features an overview of the regulation of lobbying in Canada, Germany,
Australia, the EU and the USA. These five cases represent the most relevant comparisons
for the PASC enquiry. Within these five cases, those of Canada, Australia and the EU are
particularly pertinent.

In the case of Canada, existing regulation has been built upon to create an advanced form
of lobbying regulation, which includes an agency devoted to enforcing the legislation. The
regulation of lobbying in Canada is now moving towards an approach similar to that of the
USA. In the case of the EU, there is move away from the piecemeal, incentive driven
approach towards regulation, to a more encompassing approach, covering all of the
European institutions rather than just the Parliament. The case of Australia is particularly
instructive, since prior to 2008, there was no regulation of lobbying in place. Now,
however, there is some, though the new measures have been subject to criticism on the
grounds of incomplete coverage. The discussions surrounding the new legislation are
particularly useful to compare with those in the UK.

Whilst less pertinent, the cases of Germany and the USA are also worth noting. Germany is
the only major European country to regulate lobbying. The lessons from the German case
are that particular forms of regulations can inadvertently privilege one group (‘peak’
associations’) over another (‘professional lobbyists’). The USA is included to illustrate the
‘far-end’ of the regulation spectrum (though it should be noted that many individual US
states regulate even more).

Finally, it is worth noting that a recent academic study has attempted the measure the
impact of lobbying regulations. The findings are that actors in more highly regulated
systems are more likely to believe that regulations help ensure accountability. Moreover,
they are more likely to be knowledgeable about legislation. Actors in weaker regulatory
environments are more likely to think that there are loopholes.'® In sum, the authors of
this study suggest that whilst regulation is not a cure for corruption, it does establish a
framework within which all policy-makers can effectively function, ultimately promoting
the long-term goals of accountability and transparency.'*

165 R. Chari, G. Murphy and J. Hogan, ‘Regulating Lobbyists: A Comparative Analysis of the United States, Canada,
Germany and the European Union’, Political Quarterly, 2007, 73:3, pp.422-38.

166 Chari, Murphy and Hogan, p.433
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Canada

There has been regulation of lobbying on Canada since 1989.

167

1988 Act

The 1988 Lobbyists Registration Act established a register of lobbyists where there was
direct communication with federal office-holders for the purpose of influencing the
formulation or implementation of public policy. In came into force in 1989.

The registers were the responsibility of the Lobbyist Registration Branch (part of the
Canadian Department of Industry)

A differentiation was drawn between Tier I and Tier II lobbyists. Tier I were lobbyists
who worked on behalf of clients; Tier II were in-house lobbyists. Tier I were required to
provide the name of their clients (including parent and subsidiary companies) and the
policy area in which representation was made. Tier II were required simply to register
their organisation

In the discussions leading up the Lobbyist Registration Act 1988, professional lobbyists
favoured self-regulation based upon a voluntary code of ethics.'®®

1995 Amendment

Despite calls for its removal, the distinction between Tier I and Tier II lobbyists was
maintained. Tier I lobbyists became known as Consultant Lobbyists

Tier II lobbyists were subdivided in to Type II (Corporate) or Type II (Organisations)
lobbyists.

Greater detail was required for the register, including: details of the legislative proposal,
bill or regulation concerned; any corporate linkages of clients; any government
funding; any arrangements with clients for contingency fees.

A Code of Ethics for lobbyists was made mandatory. The code was drawn up by the
Federal Ethics Counsellor in consultation with lobbyists.

2003 Amendment

Clarifications were introduced in respect of the type of lobbyist: a Consultant Lobbyist
who lobbies on behalf of a client; an In-house Lobbyist (Corporate) who is an employee
of a corporation lobbying on behalf of her employer; and an In-house Lobbyist
(Organization) who is an employee of an organisation which is a not-for-profit
organisation.

167 Useful summaries of the 1988, 1995 and 2003 Acts can be found in M.M. Malone, Regulation of Lobbyists in

Developed Countries Institute of Public Administration, Dublin 2004

168 M. Rush, ‘The Canadian Experience: The Lobbyists Registration Act’ Parliamentary Affairs, 1998, 51:4, p. 517
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The Act also transferred all monitoring duties to the Registrar of Lobbyists, closed a
loophole that had permitted exemption from registration where information and
comment was sought from a public office holder, and more clearly defined lobbying

2008 Lobbying Act'®®

New regulations, under the Lobbying Act,'”° came into force on 2™ July 2008 following the
Federal Accountability Act 2006. The principal changes are:

The creation of a new Commissioner of Lobbying,'”! who is an independent Agent of
Parliament with authority to enforce the Lobbying Act and the Lobbyists’ Code of
Conduct.'”? The Commissioner may prohibit lobbyists found guilty of infractions of
either the Lobbying Act or the Lobbying Code of Conduct from communicating with
federal government as a paid lobbyist for up to two years.

The introduction of the concept of designated public office holder (DPOH). This group
includes Ministers and certain senior officials. Lobbyists must file a monthly return if
they carry out oral or arranged communications with a DPOH.

A five-year post-employment prohibition for DPOHs and designated members of
Prime Minister’s transition teams, on lobbying the Government of Canada

A ban on any payment and receipt of any benefit that is contingent on the outcome of a
consultant lobbyist’s activity. This does not apply to in-house lobbyists

Extension from two to ten years of the period during which potential summary
conviction infractions under the Lobbying Act may be investigated and prosecution
may be initiated

Doubling of the monetary penalties for lobbyists who are found guilty of breaching the
requirements of the Lobbying Act.

Australia

Australia has recently re-introduced regulation of lobbying via the Lobbying Code of
Conduct.'”

The Lobbyists Registration Scheme was originally introduced in 1983, following a
scandal (the ‘Combe Affair’). The Scheme was, however, widely acknowledged to be
ineffective in respect of adherence to its provisions and the lack of effective
enforcement. It was abolished in 1996.

169
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A useful summary of the new legislation in Canada can be found in The Lobbying Act: A Summary of New
Requirements, Government of Canada, June 2008

Details can be found at: http://laws.justice.gc.ca/en/showtdm/cs/L-12.4
Details can be found at: http://www.ocl-cal.gc.ca/epic/site/Lobbyist-Lobbyiste 1.nsf/en/h_nx00261e.html
Details can be found at: http://www.ocl-cal.gc.ca/epic/site/Lobbyist-Lobbyiste 1.nsf/en/nx00019e.html

The Lobbying Code of Conduct can be viewed at:
http://lobbyists.pmc.gov.au/lobbyistsregister/index.cfm?event=contactWithLobbyistsCode
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A number of recent incidents prompted a review of lobbying regulations in Australia—
these included the lobbying activities of a former Premier of Western Australia (Brian
Burke), and the subsequent sacking of four ministers for their inappropriate contacts
having breached Cabinet confidentiality. In general, there have been concerns in
respect of former high level politicians becoming involved in lobbying in areas directly
relevant to their past responsibilities.'”

The new Lobbying Code of Conduct came into force on 1% July 2008. This followed the
establishment of a similar code in Western Australia in 2006. Any lobbyist who wishes
to contact a Government representative for the purpose of lobbying activities must be
registered and must agree to comply with the requirements of the Lobbying Code of
Conduct. As of September 5™ 2008, there were 192 lobbying concerns listed.'”

The Lobbying Code of Conduct provides the following information: business
registration details, including trading names of the lobbyist; the names and positions of
persons employed, contracted or otherwise engaged by the lobbyist to carry out
lobbyist to carry out the lobbying activities; the names of clients on whose behalf the
lobbyist conducts lobbying activities.'”® Where market sensitivity exists, the client’s
name may be kept from the register until market sensitivity has passed.'”” Details are
updated quarterly. The Lobbying Code of Conduct is published on the Prime Minister
and Cabinet’s website.

Importantly, adherence to the code only applies to lobbyists who are lobbying on behalf
of third parties (i.e. professional lobbyists). It does not apply to ‘in house’ or
‘organisational’ lobbyists.

The terms apply principally to communications with government ministers (as
opposed to other parliamentarians), Parliamentary Secretaries, persons employed or
engaged by ministers of Parliamentary Secretaries, Agency Heads or persons employed
under the Public Service Act.'”®

Whilst there is no independent statutory oversight body, the register is policed by the
Cabinet Secretary, who has the power to refuse registration or remove lobbying
organisations or individuals from the register should they contravene the terms of the
code or fail to provide accurate details in a timely manner. Government representatives
are obliged to report breaches of the code to the Secretary. Importantly, enforcement is
at the discretion of the Cabinet Secretary—there is no regime of offences.

Government representatives are forbidden from knowingly be part of lobbying
activities by lobbyists who are not on the register
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G. Griffith, The Regulation of Lobbying, NSW Parliamentary Library Research Service Briefing Paper 5/08 (June 2008),
p.1

The lobbying register can be found at:
http://lobbyists.pmc.gov.au/lobbyistsregister/index.cfm?event=wholsOnRegister

Standing Committee on Finance and Public Administration, Knock, knock...who's there? The Lobbying Code of
Conduct, Commonwealth of Australia, September 2008 pp.1-2

The Lobbying Code of Conduct, paragraph 5.2
The full list can be found on The Lobbying Code of Conduct, paragraph 3
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The Lobbying Code of Conduct also features provisions in respect of the ‘revolving door’
which are relevant to the PASC enquiry, but not this paper.'”

Commentary

In some ways, there are significant parallels with the PASC enquiry. Griffith notes
‘While lobbying is undoubtedly a ‘legitimate activity’, there is a perception that
lobbyists can sometimes wield undue influence and that, without appropriate
regulation, their activities may skew the political decision-making process’.'®

The route that Australia has taken, however, is one of statutory regulation. The first
point to make is that this route has generally been welcomed by lobbyists (or at least
those who submitted evidence).'®" The majority of submissions indicated support for
the statutory regulations in the interests of increasing transparency. Indeed, in a
number of cases, there were calls to strengthen the regulations.'®

However, a number of lobbyists and commentators have highlighted perceived
shortcomings. First, and most obvious, is the restriction of the register to professional
lobbyists and the exclusion of ‘in-house’ and ‘organisational’ lobbyists.’®> Thus, in
house lobbyists, lobbyists from peak associations, trade unions and not-for-profit
organisations are not covered by the regulation. In sum, the regulation does not cover a
significant level of lobbying activity, though the Standing Committee on Finance and
Public Administration is committed to re-examining the code towards the end on
2009.'%

The second concern surrounds procedural fairness. In sum, the view has been
expressed that too much power is vested in the Cabinet Secretary and that there was a
lack of transparency in respect of how decisions in respect of the register would be
taken.

Thirdly, whilst many lobbying firms welcomed the code, there were some concerns
expressed by smaller lobbying organisations, who felt that the register would place an
unfair regulatory and administrative burden on small businesses.'*

Fourthly, some lobbyists feel that the Code should cover all Parliamentarians, not just

Ministers—again reflecting the general call for the regulation to be tougher rather than
weaker. '
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See The Lobbying Code of Conduct, paragraph 7
Griffith, Executive Summary, 2

The evidence received in response to the Senate enquiry, together with transcripts of hearings are available at:
http://www.aph.gov.au/senate/committee/fapa_ctte/lobbying_code/index.htm

See, for example, Senate Standing Committee on Finance and Public Administration, Official Committee Hansard,
Monday 16% June 2008, p. 2; Springboard Australia, Submission; Public Interest Advocacy Centre Ltd, Submission

An exception to this consensus can be found in the submission from CPA Australia Ltd.

Standing Committee on Finance and Public Administration, Knock, knock...who's there? The Lobbying Code of
Conduct, paragraph 2.20

See, for example, John O’Callaghan & Associates Pty Ltd, Submission. Whilst Mr O’Callaghan supported the code of
conduct, he felt the regulatory burden was too high
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It is also worth noting, though outside the realms of this paper, that trade unions were
concerned that their members would be unreasonably restricted in respect of future
employment by tighter regulations in respect of ‘revolving doors’.

European Union

1992-2008

Attempts at regulation were notable for the fact that they concentrated on only one
institution—the Parliament.

The first attempt to create a Parliamentary register and code of conduct for lobbyists in
1992 failed principally due to a failure to define the term ‘lobbyist’.

A solution was introduced in 1996. The solution involved removing definitional
problems and instead moved towards an incentives-based approach. Lobbyists were
only to be permitted a Parliamentary pass if they registered as such and signed a code of
conduct. This did not make lobbying of MEPs impossible for those who did not sign,
but a parliamentary pass made the task much easier.

By way of contrast, the European Commission had not sought to develop a formal
regulatory framework, relying of self-regulation of lobbyists. The irony, here, is that the
Commission has generally been regarded as a more fruitful institution for lobbying

The European Council similarly had no formal regulations.

2008

In 2007, the European Commission reviewed lobbying under the European
Transparency Initiative. In a draft report,'"” the Commission proposed a voluntary
register and code of conduct for lobbyists. This was in addition to the existing
framework in the European Parliament. The proposal included a proposed definition
of lobbying—consistent with Article 4 of the Rules of Procedure of the European
Parliament. Critically, it was also argued that where law firms were engaged in
influencing future law and not representing court cases, they should be regarded as
being lobbyists.

In May 2008, the Commission issued guidelines on the register and code of conduct.'®
It indicated that any entity, regardless of legal status,'® would be expected to register if
it was engaged in activities defined as ‘activities carried out with the objective of
influencing the policy formation and decision-making processes of European
institutions.’
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See, for example, Springboard Australia, Submission, Public Interest Advocacy Centre Ltd, Submission

European Parliament, Draft report on the development of the framework for the activities of interest
representatives (lobbyists) in the European institutions (2007/2115 (INI)) 315t October 2007

European Commission, Communication from the Commission: A framework for relations with interest
representatives (Register and Code of Conduct) (SEC (2008) 1926) 27" May 2008

Except local, regional, national and international public authorities
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e The Register includes the following information: the turnover of professional
consultancies and law firms attributable to lobbying the EU institutions, as well as the
relative weight of their major clients; an estimate of the costs associated with direct
lobbying of the EU institutions incurred by in-house lobbyists and trade associations;
the overall budget and breakdown of the main sources of funding of NGOs and think-
tanks

o Where there are breaches of the code highlighted via complaints, the Commission will
investigate and may suspend or even exclude lobbyists from the Register.

o The Register is published on the European Commission website.'*® As of 8" September
2008, there were 315 interest representatives registered.

e [Initially, this Register and Code of Conduct applies only to the European Commission.
However, the European Parliament has proposed that by the end of 2008, a working
group of Council representatives, Commissioners and MEPs will consider the
implications of a common register for all lobbyists—something that had been called for
jointly by the ECPA, EPAC and SEAP."” The European Parliament also proposes the
establishment of a monitoring body."

Germany

The German Bundestag is currently the only house of parliament in the EU with specific
regulation of lobbying.'

e Regulatory systems for relations between private actors and political institutions have
been in place since the early days of the German Federal Republic

e All groups wishing to defend their interests before the Bundestag or Federal
Government must be entered on a register, which is updated annually and published in
the federal gazette

e In theory, lobbyists may not address parliamentary committees or be issued with a pass
for parliamentary buildings unless they appear on the register. However, the register
lacks any legal force. Moreover, no special privileges in respect of automatic
consultation arise from registration. Equally, if invited by members of the Bundestag,
non-registered groups may still appear at committees.

e In addition, lobbyists often seek to influence either ministers or the civil servants at the
pre-parliamentary stage. This aspect of lobbying is largely unregulated.'**

190 https://webgate.ec.europa.eu/transparency/regrin/welcome.do;REGRINSID=8WGGLFVP3hG1H2HmMc5zHhQz
JXW7zXTL2MVR3YY5gFv3ndbyQpsJz!1914171189

191 http://www.publicaffairs.ac/inindex.php?in=main.htm

192 European Parliament, Development of the framework for the activities of interest representatives (lobbyists) in the
European institutions (IN1/2007/2115) REG 045 8" May 2008

193 A useful background to German regulation can be found in K. Ronit and V. Schneider, ‘The Strange Case of
Regulating Lobbying in Germany’ Parliamentary Affairs, 1998, 51: 4, pp. 559-67.

194 Ronit & Schneider, p. 562
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e However, Article 23 of the Federal Rules of Procedure emphasises that ministers should
only cooperate with national federations. As a consequence, this affords some privilege
to peak associations and arguably hinders professional lobbyists.'**

e No rules on lobbyists apply in respect of the Bundesrat.

USA

e Regulation of lobbying goes back at least as far as the 1930s. However, the first
comprehensive legislation was the Lobbying Act 1946. This act sought to make the
legislative process transparent, by registering the identity and methods of lobbyists. It
also required the submission of financial reports of lobbying. The act was largely
regarded as being inadequate, having many loopholes that resulted in non-registration.
In addition, investigation and enforcement was almost non-existent.

o The Lobbying Act was replaced by the Lobbying Disclosures Act 1995, in the wake of
various lobbying scandals

e The act is directed at ‘professional lobbyists’—this covers both lobbyists working for
third parties and ‘in-house’ lobbyists working for corporations and organisations.
Thresholds are set before there is a requirement to register, thereby excluding ‘grass-
roots’ lobbying from the provisions of the Act.

e Registration is quarterly and requires third party lobbyists to reveal the total income
from a client, and organisations estimating their total lobbying expenses.

e There is no definition of lobbying per se. Rather the provisions of the act refer to any
communication made on such matters as the making or amending of Federal
legislation, or the administration or execution of Federal policy. Such communications
are deemed to be ‘lobbying contact’ for the purposes of the Act.

e Two categories of government officials are covered by this Act: ‘covered executive
branch officials’ (President downwards) and ‘covered legislative branch officials’
(Members of Congress downwards). Officials are defined as ‘any officer or employee
serving in a position of a confidential, policy-determining, policy-making, or policy-
advocating character’.

e Registration is required within 45 days of making contact, with the Clerk of the House
and the Secretary of the Senate.

o The Register is available on the website of the Clerk of the House and the Secretary of
the Senate.'*

e The penalties for failure to comply with the Lobbying Disclosure Act can be either a
fine of up to $200,000 and/or imprisonment of up to five years.

Professor Justin Fisher, September 2008

195 Ronit & Schneider, p. 563

196 http://www.senate.gov/legislative/Public_Disclosure/LDA_reports.htm
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Formal Minutes

Tuesday 9 December 2008

Members present:

Dr Tony Wright, in the Chair

Paul Flynn Julie Morgan
David Heyes Mr Gordon Prentice
Kelvin Hopkins Mr Charles Walker

Mr Ian Liddell-Grainger

Draft Report (Lobbying: Access and influence in Whitehall), proposed by the Chairman, brought up and read.
Ordered, That the Chairman’s draft Report be read a second time, paragraph by paragraph.

Paragraphs 1 to 201 read and agreed to.

Summary agreed to.

A Paper was appended to the Report.

Resolved, That the Report be the First Report of the Committee to the House.

Ordered, That the Chairman make the Report to the House.

Ordered, That embargoed copies of the Report be made available, in accordance with the provisions of
Standing Order No. 134.

Written evidence was ordered to be reported to the House for printing with the Report [, together with

written evidence reported and ordered to be published on 19 November, 28 February, 6 March, 12 March, 19
March, 29 April, 12 June, 15 July and 9 October].

[Adjourned till Tuesday 9 December at 1.45 pm
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Withesses

Thursday 29 November 2007

John Grogan MP, Peter Luff MP, and Stephen Pound MP

Thursday 24 January 2008

Dr William Dinan and Professor David Miller, Spinwatch, and Peter
Facey, Unlock Democracy

Thursday 7 February 2008
Rod Cartwright, Public Relations Consultants Association (PRCA), Gill

Morris, Association of Professional Political Consultants (APPC), and Lionel
Zetter, Chartered Institute of Public Relations (CIPR)

Thursday 21 February 2008

Rt Hon Lord Mayhew of Twysden QC DL, Rt Hon Lord Maclennan of
Rogart, and Tony Nichols, Advisory Committee on Business Appointments

Thursday 6 March 2008

Peter Bingle, Bell Pottinger Public Affairs, and Mike Granatt CB, Luther
Pendragon

Eben Black, DLA Piper Global Government Relations, and Richard
Schofield, Law Society

Thursday 8 May 2008

Steven Haddrill, Association of British Insurers, Rt Hon Richard Caborn
MP, and Rt Hon Lord Warner

Thursday 15 May 2008

Chris Brinsmead, AstraZeneca Pharmaceuticals UK, Tom Kelly, BAA
Limited and Lucy Neville-Rolfe, Tesco plc

Owen Espley, Friends of the Earth, Tim Hancock, Amnesty International,
and John Sauven, Greenpeace

Thursday 19 June 2008

Tom Harris MP, Parliamentary Under-Secretary of State, Department for
Transport, Tom Watson MP, Parliamentary Under-Secretary of State,
Cabinet Office and lain Wright MP, Parliamentary Under-Secretary of
State, Department for Communities and Local Government
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Cabinet Office Ev 127
Department for Transport Ev 132
Peter Luff MP Ev 132
Rt Hon lan McCartney MP Ev 135

Joint: the Association of Professional Political Consultants (APPC), the Chartered
Institute of Public Relations (CIPR) Government Affairs Group and the Public

Relations Consultants Association (PRCA) Ev 137
APPC Ev 138
CIPR Ev 146
PRCA Ev 160
Advisory Committee on Business Appointments (ACoBA) Ev 168
Association of the British Pharmaceutical Industry Ev 171
Bell Pottinger Public Affairs Ev 172
Bircham Dyson Bell LLP Ev 177
Breakthrough Breast Cancer Ev 184
Committee on Standards in Public Life Ev 187
Consolidated Communications Ev 189
Dr William Dinan and Professor David Miller Ev 191
European Commission Ev 195
Foresight Communications Ev 198
Forum of Private Business (FPB) Ev 199
Global Government Relations, DLA Piper UK LLP Ev 201
Joint: Global Government Relations, DLA Piper UK LLP and The Whitehouse
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Grayling Political Strategy Ev 205
Hanover Ev 208
Hansard Society Ev 209
Law Society Ev 211
Luther Pendragon Ev 215
National Union of Journalists Ev 220
PPS Ltd Ev 220
SpinWatch Ev 221
Solicitors Regulation Association Ev 233

Jeremy Sweeney Ev 234
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