Dear Mike

Thank you for calling today about Remedy and the MMC/MTAS debacle.

Our written evidence to the Health Select Committee is at 

http://www.publications.parliament.uk/pa/cm200708/cmselect/cmhealth/25/25we51.htm



I have attached it to this email as a Word File. It summarises our view of what MMC and MTAS was all about.

You might also like to look at the findings of our JR (which was unsuccesful on legal grounds) at 
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWHC/Admin/2007/1252.html 

and our campaign to refer the architects of this mess to the GMC at 

http://www.remedyuk.org/index.php/RemedyUK-News/The-Architects-of-MTAS-referred-to-the-GMC.html
Modernising Medical Careers was a series of changes that were made to medical training and the medical workforce. The underlying motives are still unclear, and there are many theories.  

The need for the computerised recruitment and selection process was an inevitable consequence of many of the other changes produced by MMC. A UCAS-style computerised matching system would have many advantages, and is something that many of us would like to see. Unfortunately MTAS was such a disaster that nobody now has the nerve to suggest such a system. This is a great pity, and the recruitment system we now have is vastly inferior overall to that which existed before 2007.

Paradoxically, the taxpayer is actually paying for such a system. Methods Consulting (the IT firm awarded the contract) was given a 5-year contract for recruitment into specialty training, and are now being paid for twiddling their thumbs. 

I wasn't clear on the phone why you were looking into this. Are there any specific areas of interest that you or Richard Bacon have? If so then please let me know, since I have a vast amount of information on what happened.

Best wishes

Dr Richard Marks

Consultant Anaesthetist

Head of Policy, RemedyUK.

07941 363 414

Memorandum by RemedyUK (MMC 38) 
"MODERNISING MEDICAL CAREERS"

BACKGROUND INFORMATION AND SUMMARY 

  1.  RemedyUK is a pressure group established in 2006 to raise concerns about doctors training and workforce planning. It arranged the protest march in March 2007 at which 12,000 doctors expressed their frustration over MTAS and MMC, sought a judicial review of the process and has lobbied for change. It is now a subscription based organisation and has been recognised as a stakeholder by the MMC England Program Board.

  2.  We believe that:

a.  The objectives of MMC were unclear. It appears to produce doctors that are less well trained than previously, as rapidly as possible, with a narrower skill base. The decline in educational standards has been exacerbated by the deleterious effects of the New Deal and Working Time Directive on clinical experience.

b.  Reform of the SHO grade was necessary but was implemented badly. The new career structures are unrealistically rigid and are divisive. They require trainees to commit themselves to a specialist programme too early in their careers. A major underlying problem with the SHO grade—limited access to the higher levels of training—has not been addressed.

c.  Flexibility for individual doctors to plan appropriate careers has been sacrificed in order to reduce time in the training grade.

d.  We welcome the report by Sir John Tooke, and would like to see his recommendations fully adopted.

e.  The MTAS project had many weaknesses. The original shortlisting worked so badly that it needed to be changed mid-recruitment. The Matching Algorithm, a fundamental component which should have allocated doctors to their job preferences, also failed. There were security breaches and failures of due process.

f.  Manpower and workforce issues in medicine are an inherently difficult problem, because the delays involved in implementing change span many years. A few years ago there was a perceived shortage of doctors, yet we now expect to have a surplus. The number of doctors-in-training has been determined by the service requirements of the grade, rather than by the calculated requirements for future consultants.

g.  The establishment of a pre-Consultant grade seems inevitable, and needs to be openly addressed.

h.  The entire project was overambitious, poorly conceived and mismanaged. Objections were raised by those directly involved with training and career planning, but these objections were often ignored.

i.  Few of the bodies concerned with introducing MMC can be proud of their achievements. We are especially unhappy that PMETB, a body set up to regulate training, has appeared impotent in preventing this disaster.

UNDERLYING PRINCIPLES OF MMC 

  3.  The aims of MMC were poorly defined, changed over time and were sometimes conflicting. We have considered the underlying principles of MMC, as stated in 2003 and examine whether they were conceptually sound and well implemented.

Creation of training programs
  4.  MMC recommended that:

All postgraduate medical training should be organised in structured programmes (usually a series of co-ordinated placements) with progress monitored against clear curricula.

Individual programmes should be available to meet individual needs.

Training should be trainee-centred and programmes should reflect a variety of career choices, from those who decide on a particular career early on to those who need more time to do so and to those who want to train part-time.

Programmes should be broadly-based at first and lead on to greater specialisation where appropriate.

A clear structure is necessary to encourage and support the development of academic, research and teaching skills and to support those who opt for an academic career.

  5.  Prior to "Unfinished Business", approved SHO posts were often of short duration. Reorganisation into formal programmes provided more structured training and negated the need for repetitive job applications. Ten years previously the SpR grade had been successfully reorganised into formal rotations and many benefits were apparent. To extend this concept to SHO training was an attractive idea.

  6.  However free-standing short-term posts had provided much-needed flexibility for trainees who were unsure of their career aspirations or abilities. Nearly one quarter of SHOs changed their career preference during their SHO training. Figures from the BMA cohort study confirmed that that even five years after graduation 7% were still undecided on their career, and 17% had changed their career plans within the preceding 12 months. The Tooke review confirmed these findings, and indicate that any programme must offer trainees a simple route to change careers.

  7.  Flexibility for trainees to change, plan and tailor their careers was a laudable, compassionate and sound part of the initial design. It was largely lost in implementation, which became UoA-centred rather than trainee-centred. We believe this change occurred because of the perceived overriding imperative to shorten training.

  8.  The progression from general to more specialised training was also a good idea, but the manner by which this would be done was not developed. In Core Medical Training, doctors will be allocated to their future subspecialty by a mechanism as yet unknown. The principle of Acute Care Common Stem Training, an excellent idea in principle, was largely given up for manpower planning reasons.

  9.  Academic medicine[28] has been disadvantaged by the intricacies of the recruitment system and the rigidity of the training pathways.

Structure and flexibility of training pathways 
  10.  MMC recommended that:

Programmes should be designed and managed to ensure that trainees complete them in the minimum necessary time. There should be explicit career pathways and explicit career goals.

Training should as far as possible be seamless and conducted within a grading structure which supports this process.

New training structures must allow trainees to change training programmes according to service need with the minimum duplication or retraining.

Rigorous counselling and career advice should be available throughout training.

Programmes should be designed to suit the needs of overseas doctors who may enter training at a number of different levels and in a number of different ways.

  11.  There is a clear conflict here. A broad-based and flexible education is likely to take longer than the bare minimum. Yet shortening time in training was made an explicit requirement, probably as a deliberate attempt to flood the market with minimally-trained doctors.

  12.  The attempt to reduce training time to the bare minimum also required that there should be once-a-year recruitment, timed so that doctors leaving Foundation Year could immediately enter into specialty training. Once-a-year recruitment is disadvantageous because:

a.  It makes it difficult to replace doctors in training who leave during the course of the year, other than with locums, and will create difficulties filling consultant vacancies that arise during the year. It presents program directors, HR staff and recruiters with logistical problems.

b.  There is an impact on service provision in August when many trainees change jobs simultaneously.

c.  It increases the stakes for trainees, who need to wait a year if their application is unsuccessful.

d.  Trainees who enter a specialty for which they are unsuited need to wait a year before they can transfer.

  13.  We believe that MMC forced doctors to select their careers at an inappropriately junior level, when they have insufficient experience or knowledge. This view was echoed in the Tooke report.

  14.  Doctors entering a career for which they do not have the necessary skills or aptitude, or who take longer than the minimum to complete their training, need appropriate advice and support to pursue alternative careers. In an attempt to disguise these issues, MMC flowcharts and pathways showed no routes or destinations for drop-outs.

  15.  A second conflict arises between the interests of flexibility and the interests of job security. The offer of a seven-year training post[29] appeared to provide job security and was championed by the BMA[30]. But this job security comes at a price.

a.  Run-through training is divisive and creates two tiers of doctors. Those appointed have job security, which encourages complacency; those that are not appointed are insecure and perceived as second-class doctors.

b.  Trainees who wish to change programmes will find they are locked-in, even if they are unsuitable for the career they have chosen, because of difficulties in getting another appointment, and the lack of "discharge with honour".

  16.  Run-through Training was presented as a solution to the "lost tribe" of SHOs who got stuck in career bottlenecks mid-career and were unable to progress. The number of SHO posts exceeded the number of SpR posts that were available for creating complete run-through programs. These surplus SHO posts were still required for service provision. Rather than solving the problem, MMC covertly disguised it by renaming the "lost tribe" posts as FTSTAs[31]—the Modern Lost Tribe.

  17.  FTSTAs are dead-end posts from a career perspective. The opportunities for future progression are restricted, since future entry into training posts depends on filling "dead men's shoes". The original promise of MMC was that "Further work is needed to develop a framework to ensure that those who are not selected initially for their chosen field have opportunities to continue in training. It is not acceptable that they should at this stage fall out of the training system." These opportunities are still not apparent, and FTSTA post-holders have no reliable information on which to base future career planning.

Education of junior doctors
Training must be supported by strong educational management and underpinned by skilled trainers.

It will prepare doctors to work in multi-profession settings and employ shared learning and cross-professional training where necessary.

Training should be applied to clear, consistent UK-wide standards.

In general, assessment should be competency-based and should be focused on outcomes with the ability to perform as the underpinning competence.

The responsibilities given to doctors completing training should match their skills and competencies. Similarly, doctors in training should be able to take on progressively more responsibility as they are assessed as acquiring the competencies needed.

The end product of the training process, whether a hospital doctor or a general practitioner, should be a high-quality, well-trained and accredited doctor who can deliver the care and treatment patients need in the modern NHS.

The development of new training structures, programmes and the delivery of training itself must be effectively quality assured.

  18.  No changes have been made to the employment contract of trainers, and trainers are still uncertain what is expected of them.

  19.  The concept of "Competence" is superficially attractive, since it requires trainees to demonstrate they have achieved the requisite skills to progress. The models which have largely been adopted break down the concept of "Competence" into a series of many individual "Competencies". Trainees need to get each of these Competencies signed off at appropriate points in their training. This model is unsatisfactory for the following reasons:

a.  The Competencies model assumes that overall ability can be broken down into a series of individual skills that can each be tested separately. There is considerable evidence that attainment of separate competences alone does not imply the fluent, integrated, judgment-based professional performance necessary for independent practice. This requires experience over and above any basic competence.

b.  Assessment of Competencies is carried out locally with no standardisation or consistency. Consultants are generally reluctant to give unsatisfactory assessments, except in the most extreme circumstances, since it harms the trainer-trainee relationship and can result in overt hostility or reprisals.

  20.  Unlike previous generations of doctors, who appeared to be thrown in at the deep end and given clinical responsibility that they were not ready for, recent changes have taken things too far in the opposite direction. Some doctors now feel they have been infantilised, and are not gaining adequate experience of hands-on clinical decision-making.

  21.  This problem has been exacerbated by the reduction in training hours produced by the Working Time Directive and the New Deal. Evidence from log-books confirms the reduction in case-workload that present trainees achieve. Reduced hours has also fragmented training, reduced contact between trainees and trainers, and complicated manpower planning.

The Tooke Review—aspiring to excellence 
  22.  We welcome the interim findings of the Independent Inquiry into MMC, led by Sir John Tooke, and congratulate him and his team for a well-researched and positive review. We share his view that MMC suffered from a lack of clear objective. 

  23.  We hope the corrective actions he recommends are fully adopted. We look forward to seeing details in the final report of the proposed recruitment methods and training program structures.

THE STRENGTHS AND WEAKNESSES OF THE MTAS PROJECT 

  24.  It is apparent that the MTAS project was rushed, and was implemented despite widespread concerns that it was not yet ready for use. It is also apparent that these concerns were ignored by those in a position of power, presumably for political expediency.

Overall design of the selection process
  25.  In previous years, individual Trusts and training programs had recruited autonomously at different times in the year. Successful applicants who attended for interview were offered the job on the day of the interview, and were expected to accept or decline. Unsuccessful candidates were then able to apply for other jobs as they became available. Under MMC all jobs were recruited and appointed to simultaneously. This could have resulted in each applicant applying for large numbers of posts, and so a restriction on applications was introduced. Each candidate was limited to apply to up to four "Units of Application" (UoA), which they then ranked in order of preference.

  26.  Each UoA covered a much larger part of the country than in previous years. For example, applicants could apply for the whole of Scotland, or for a "London" program which included all of North London, South London, Kent Sussex Surrey and parts of the East of England Deanery. Candidates would have little control over where in this large area they were posted. This has been very tough for individuals given jobs far from home in the larger UoAs, and we consider it unreasonable to expect doctors to apply for jobs without knowing where they might be working.

  27.  The Preferencing process whereby applications were considered for different jobs simultaneously was conceptually flawed. It was likely to prevent good applicants from being considered for posts because they were "crowded out" by the very strong candidates who would receive four interviews.

a.  Since the strong candidates would have gained more interviews than weaker ones, interview panels would have gained the false impression that they had attracted a strong field of applicants; there is good evidence that this occurred in the less popular UoAs exactly as predicted.

b.  Less strong candidates would be denied any interviews and less popular posts would remain unfilled. Bizarrely, unfilled posts and unplaced doctors could arise simultaneously.

  28.  SHO Contracts of employment were prematurely terminated to facilitate the introduction of MMC. Doctors who had been appointed (sometimes against stiff opposition) into SHO posts were effectively forced to reapply for their own jobs. Some doctors were unsuccessful.

Shortlisting and interviewing
  29.  Questions on the application form, and the scoring system, made use of criteria which had been designed by the Work Psychology Partnership. The WPP had been given incorrect information regarding the likely levels of competition for jobs, and they designed the selection process solely for use at the most junior level. In the event, the same selection questions were used at all levels. The scoring did not give sufficient weight to academic achievement and past experience, and was a test of aptitude rather than skill, which consultants found difficult to mark consistently. The system had not been validated for selection into specialty training on this scale.

  30.  Justice Goldring summarised "As it seems to me, the evidence as a whole suggests fundamentally that even as envisaged, and apparently the product of wide consultation, the shortlisting process was flawed. The application form was unreliable as a measure of ability. It resulted in able candidates not being shortlisted when they should have been and less able candidates being shortlisted when they should not have been." (para 74).

  31.  Midway through recruitment, the rules were changed. The Douglas review, set up to address the unfairness and problems with the original shortlisting, made two important changes.

a.  They advised that all interviews should be informed by the use of CVs, so as to strengthen the interview process. This meant that applicants who had already been interviewed were been disadvantaged in comparison to those interviewed later.

b.  They also insisted that all candidates should have at least one guaranteed interview, regardless of their shortlisting scores. This decision can be criticised on the following grounds:

i.  The original interviews were not disallowed. A good candidate, who deserved four interviews, would still only receive one. Yet a weak applicant may have already had four interviews placing him at a considerable advantage.

ii.  It would be difficult for interview panels to maintain consistency in scoring between the original interviews and the later 1b "guaranteed interviews". These would be held at a different time with a different panel. The interviewers would have preconceived ideas about this cohort of applicants.

  32.  Following the announcement of the guaranteed interview scheme, both the National Director of MMC and the National Clinical Advisor to MMC resigned their posts. Alan Crockard acknowledged that "the overriding message coming back from the profession is that it has lost confidence in the current recruitment system". Shelley Heard confessed that "I find myself able to support few of the decisions that the Review Group has taken since they undermine principles which are at the core of MMC".

Computer and other failures of due process
  33.  There were numerous reports of handling errors by the computer system, given by both candidates and Deanery staff/assessors. This included reports of applications where the preferencing had spontaneously changed, eligibilities changed, candidates invited to interviews which they had already been to, lost applications and other errors. In a report by Prof Steve Field, Regional Postgraduate Dean for West Midlands it was stated that there had been, "Countless problems with data loss—we lost over 1,300 applications on the day before the closing date and had many separate episodes of data loss—candidates also appeared on the screen unannounced during the short listing period!—As a consequence, the staff have no confidence in the system." 

  34.  Consultant recruiters witnessed many other failures of due process. For example, some forms were not scored by all panellists, or were scored in a great rush, there were inconsistent applications of standards and recruitment panels were improperly constituted. There were panels who resigned in protest; others threatened to follow suit. To dissuade them from doing this, Deans promised that Round 1 would only fill "the very best candidates" leaving substantial opportunities available in Round 2. This promise was reneged on, with up to 90% of posts in some specialties being filled in Round 1.

  35.  Applicants who tried to ascertain how their application had been scored by a Data Protection Act enquiry were blocked from so doing. The Department of Health claimed that MTAS was an examination[32] and therefore scores could not be divulged.

  36.  There were two security breaches, described by the Secretary of State as "utterly deplorable". On one occasion, an unprotected Excel spreadsheet containing the full application forms was placed in a publicly accessible folder. The risks of placing such highly confidential data into a publicly accessible area should have been recognised by anyone with a basic understanding of computer security. A second security breach came to light the following day, whereby visitors to the website could access other candidates' messages on the website messaging facility. 

  37.  The evidence from Methods Consulting, who ran the computer system, suggests that in the early stages the technical performance of MTAS was within agreed limits. However they had expected that key inputs—such as the application form questions, person specifications, list of specialties and UoAs—would be provided to them in good time to be built into the system and tested. None of these inputs were finalised on time—changes to the application form were being made in January, for example. In addition there were a considerable number of late and unplanned changes which distracted development effort, such as the reconfiguration of UoAs while the round was open for applications. As a consequence the development work was delayed and testing time squeezed.

Matching and allocations to jobs
  38.  The Matching Algorithm in MTAS did not give the results that were expected and was abandoned. This is the part of MTAS that allocated individual applicants to their highest-ranking job offer. It was euphemistically described at the judicial review as being a "Work in progress". It is astonishing that MTAS went live before the most mission-critical component had been properly tested and debugged.

  39.  This failure, which came to light in late April, meant that there was no central process whereby the various job offers could be coordinated. Instead of the ordered and proper issuing of jobs that MTAS had promised, UoAs were forced to enter into a free-for-all, which resulted in candidates being offered jobs in a random order, rather than in the ranking that they had expressed.

  40.  Doctors were hastily placed in jobs that were not their first preference. They were pressurised into accepting these jobs, even when their first-choice job became available later, by being given a short time to accept or decline, no opportunity to change their minds and the threat of GMC referral if they withdrew.

REMEDY'S OPPOSTION TO MTAS AND MMC 

  41.  On 17 March 2007 RemedyUK organised protest marches against MMC and MTAS in London and Glasgow. These were attended by 12,000 people; an unprecedented number. This gives an indication of the general opposition amongst doctors to the new scheme.

  42.  RemedyUK sought judicial review of MTAS. The case was heard by Justice Goldring in the High Court of Justice Administrative Court on 22 May 2007.

a.  In summary, the grounds for the case were as follows. MTAS was unfair, both in its original conception and as a result of the modifications introduced by the Douglas Review (Modified MTAS). These unfairnesses amounted to an abuse of power. There were two possible outcomes that were sought if the judicial review had been successful—one was a complete re-run of the process. The alternative offered was that the process should stand, but that all appointments that were made were to Temporary Training Posts with short tenure. This would have permitted hospital posts to be filled in time for the August 1st deadline, but would have allowed those unsuccessful to compete in the near future under a fair system.

b.  Whilst acknowledging that there were conspicuous unfairnesses in MTAS, which were recognised as having "disastrous consequences" the judicial review was rejected for the following groups of reasons:

i.  The application for judicial review was actively opposed by the BMA, the doctors' Trade Union.

ii.  The judicial review challenged the Douglas review, rather than the whole of MTAS/MMC. The Douglas review had the necessary expertise and representation to reach their decision, and had reached a decision which was rational given the circumstances.

iii.  It would not be appropriate to "don the garb of policy maker".

c.  In his summing up, the judge suggested that given the circumstances a substantial number of posts should be held back for Round 2 so that those unsuccessful could be considered. As discussed in paragraph 34, this advice was not heeded.

FLEXIBILITY OF THE WORKFORCE AND MANPOWER PLANNING 

The number of doctors in the UK
  43.  In March 2007 the Fourth Report from the Health Committee on Workforce Planning reported that "There has been a disastrous failure of workforce planning.". The UK is not unique in having such difficulties. The development of Foundation Trusts is likely to make workforce planning harder in the future.

  44.  In 1999, concerns were expressed about the low number of doctors in the UK, which stood at 1.7 per 1,000 head of population. This was the lowest figure in Europe; the average number was 3.4 per 1,000. A contemporary study[33] correlated this ratio with mortality rates. The NHS Plan aimed to reduce the reliance on doctors from abroad, and sought to create. A temporary and short-term expansion of recruitment of foreign doctors was necessary to facilitate this.

  45. An increase in the supply of doctors was achieved by:

a.  Increase in Medical School size/output. Over a 10 year period the number of British medical students has doubled: 3,949 qualified in 1997; by 2005 7,830 students entered medical school.

b.  Increase in non-UK doctors. The number of doctors recruited from outside UK outstripped those graduating from the UK after 2000. This is demonstrated by the following figures:

i.  Between 2002 and 2005 there were 60,000 registrations with the GMC. Of these, 31% were UK graduates, 16% were EU graduates and 53% were non-EU graduates.

ii.  The number of non-EU doctors has been increased[34].
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	UK
	72.4
	72.2 
	71.9
	70.5
	69.5 
	67.8
	66.4

	EU
	5.6
	5.4 
	5.4
	5.5
	5.5 
	5.6
	5.7

	Non-EU
	22
	22.4 
	22.7
	24
	25 
	26.7
	27.8

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	


  46.  Historically there have always been swings in medical manpower, and the peaks and troughs have been levelled by recruiting doctors from abroad often to fill jobs that are unpopular or difficult to recruit into. It appears that the Department of Health felt unthreatened by the short-term oversupply that it created, believing that they could easily discard tens of thousands of doctors recruited from overseas at will when they became surplus to requirements. This was both a cynical and false assumption. The government attempt to limit immigration of doctors from outside the EU was challenged by BAPIO in a judicial review; this is now awaiting appeal. The number of EU doctors wishing to work in this country was also underestimated.

  47.  Sir Liam Donaldson, questioned by the HSC[35] on oversupply of doctors stated his position clearly three times: "My own view is that I do not really accept the assessment that there is an oversupply of doctors." ... "We are still behind and I do not see ourselves as producing an excess of doctors at all" ... ."We have to evaluate the need specialty by specialty, but on the whole, given the position internationally, the trends in the burden of disease, the growth of technology, the feminisation of the workforce, I think we shall need more doctors."

The number of doctors in training
  48.  Doctors in training make a significant contribution to the service.

  49.  In order to plan the number of doctors-in-training that are required, there are two basic models which could be adopted. Whichever model is adopted, the end-result may be either a shortage or surplus, since the time scale between implementing and realising change is over 10 years, and unanticipated events can arise during this time.

  50.  These two models are:

i.  An estimate is made of the predicted number of consultants and specialists that will be needed in the future, taking into account factors such as predicted retirements, international movement and changes in the future requirements for consultants/specialists. The number of training posts is then adjusted so as to satisfy these requirements, possibly with a small surplus so as to ensure competition and to compensate for any wastage.

ii.  The number of junior doctors necessary to maintain the present or predicted service levels (and especially on-call rotas) can be estimated. This number will then determine the number of future trained doctors. Any surplus production of consultants/specialists will result in a cohort of fully trained specialists with no future career in this country.

  51.  The second model seems to have been largely adopted by MMC, which has given the larger number of training posts. The number of training posts has been further increased by:

i.  Pressure to maximise the number of training posts created; some stand-alone trust-grade jobs were incorporated into training programs.

ii.  The demands of the New Deal and the Working Time Directive resulted in an increased number of junior doctors in order to satisfy service requirements. Further reduction in hours may increase this number.

  52.  Modernising Medical Careers was not directly responsible for the issues described above, which are determined by national and international pressures. But it exacerbated the problem in the following ways:

a.  The offer of a Run-through post to a doctor makes a commitment to them for the full duration of training. This makes it harder to fine-tune the numbers over a short time period.

b.  Flexibility in the design of Training Programs has already been discussed in paragraph 11 above. There is an inherent conflict between flexibility and security. A rigid system such as MMC has provided job security at the expense of inflexibility.

The subconsultant grade
  53.  We are now training more specialists in this country than we are likely to be able to employ as Consultants. The development of a pre-Consultant grade seems inevitable.

  54.  Terminology in this field is confusing and emotive, and there is a stigma attached to the phrase "subconsultant". We suggest the term pre-Consultant is more appropriate. This grade de facto exists as the "Locum Consultant"; a post which provides significant career development for doctors who have completed their training. This grade should be reviewed. Postholders should have some degree of tenure, and clear terms and conditions of employment. Some flexibility in job plan would be appropriate, and there should be adequate CPD allowance.

  55.  Development of this grade should reflect the changing nature of the population of doctors, especially the changing percentage of women in medicine. It seems likely that there will be an increasing demand from doctors to be employed less than full time or flexibly. 

WHO WAS RESPONSIBLE FOR MMC AND MTAS 

  56.  One of the key roles for this Select Inquiry is to determine what went wrong, and how this can be prevented from happening again. The Tooke Report suggests that the failure of MMC cannot be blamed on any one person or body, because many bodies were involved. Had the project succeeded we could expect those taking major roles to have put themselves forward for commendations and awards. Instead the project has been a failure, and although the National Director and his deputy offered their resignations, other key players remain in post.

  57.  MMC was the brainchild of the Chief Medical Officer, and he was responsible for its conception. The BMA has repeatedly called for his resignation.

  58.  Although many different bodies and agencies were involved, MMC was largely driven by the Department of Health. There is good evidence that they consulted with other bodies but that the results of these consultations were not always heeded. The complex structure of the project made accountability difficult to ascertain. The MMC Board claim to have been actively distanced from involvement in MTAS by the Department of Health.

  59.  CoPMED were given operational responsibility for MTAS. As 2007 approached it became apparent that MTAS may not be ready in time for the launch; the 331 Gateway Review gave it a red status. It is unclear why CoPMED did not call for a delay, especially in view of the subsequent failure of the MTAS Matching Algorithm.

  60.  The Deanery HR staff were presented with a Herculean task, which was almost impossible to achieve given the resources made available to them, and they largely coped very well.

  61.  NHS Consultants spent a lot of time shortlisting and interviewing on behalf of the Deaneries. Some of this was done in weekends and during annual leave, especially over February half-term holiday. Many of them found this frustrating and an inefficient use of their time. The relationship between Deaneries and these NHS Consultants, and lines of accountability, needs to be more closely defined.

  62.  PMETB are one of the regulators of Medical Education. They were intimately involved in the design of MTAS. On 25 August 2006, it was presented to them by Sarah Thomas (CoPMED) and Fiona Patterson and Maura Kerrin (Work Psychology Partnership). On 21 September Mark Dexter, PMETB Head of Policy, wrote to thank them. In his letter he wrote: "The overarching strategy outlined broadly meets the relevant sections of PMETB Generic Standards for Training (Domain 4), including the Principles for Entry to Specialist Training, set in the context of the governing legislation and our duty to the service—covered in The General and Specialist Medical Practice (Education, Training and Qualifications) Order 2003" He asked for further details, and informed them that PMETB "will wish to revisit and review the operation of the new system, once it has been established, against our Generic Standards for Training including the Principles for Entry to Specialist Training, and in the context of our statutory responsibilities." 

  63.  Further evidence of PMETBs involvement came to light in evidence given to the judicial review by Nic Greenfield, who gave evidence that "the change in culture to a competency based system ... was instigated by PMETB". He also gave evidence that PMETB had laid down specific requirements regarding the composition of appointments panels.

  64.  PMETB has issued Generic Standards for Training, which were intended to ensure that entry into Specialty Training was managed by an "open fair and effective" recruitment system. Remedy has been unable to determine whether or not, in the opinion of PMETB, MTAS was indeed open fair and effective. We contend that it was not. If MTAS fails this generic standard, we submit that PMETB should not have permitted doctors appointed through MTAS2007 to enter Runthrough training.

October 2007
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Mr Justice Goldring:

Introduction
1. "Modernising Medical Careers ("MMC") was described as a major reform of postgraduate medical training. Among other things, it changed the way junior doctors were to become specialists. As from 1 August 2007 any junior doctor who wishes to become a specialist has to take up a run through training ("RTT") post. It is specialty specific and locally managed. For a junior doctor who does not want or succeed in obtaining an RTT post, but wants some specialist training, there is a fixed term specialist training post ("FTSTA"). That is for one year at a time for, generally, a maximum of two years. Instead of these posts being advertised and made locally by the hospital deaneries, these appointments had to be made through a new centralised web based application system: Medical Training Application Service ("MTAS"). 

2. There was no pilot for MTAS. On 22 January 2007 it opened for applications. Some 34,000 junior doctors who wished to have specialist training applied. They had, or had mainly, to be in post on 1 August 2007. The introduction of MTAS has resulted in what the British Medical Association ("BMA"), an Interested Party in this application, has rightly described as a dreadful mess. Its extent is still not clear. Although the subject of sustained and understandable criticism, this application for judicial review does not relate directly to the introduction of MTAS. It relates to what was done regarding the dreadful mess. By 6 March 2007 many problems had arisen. The Secretary of State appointed a review body. On 4 April 2007 the review body decided to change MTAS ("modified MTAS"). It is that decision, accepted by the Secretary of State, which the claimant seeks to quash. It primarily alleges it was made without proper consultation, is conspicuously unfair and amounts to an abuse of power. 

3. On 15 May 2007, a day before this application was due to begin, the Secretary of State to all intents and purposes abandoned MTAS. Whatever gloss may be put on it, that decision reflects what are very significant failings in the whole web based application system. 

4. It is not surprising that many junior doctors feel upset, anger and a real sense of grievance. 

The claimant company
5. Remedy UK was formed in November 2006. It is a pressure group of junior doctors. The claimant is a company limited by guarantee which was formed for the purpose of bringing these proceedings. The formation of Remedy UK reflected a loss of confidence by some junior doctors in those who represented them. There was great concern regarding the implementation of the training and employment reforms. Some 10,000 people are registered to receive Remedy UK's communications of which some 7000 are likely to be junior doctors. The rest are consultants or members of the public (for example parents of junior doctors). In March 2007 some 12000 people attended a rally organised by Remedy UK. 

The number of training posts involved
6. Precise numbers do not matter. Of the 34,000 applicants an estimated 1500-2000 are not eligible. The number of posts (both RTT and FTSTA) in England, to which this application only relates, has been put variously at between about 18,250 and 23,000. 

The nature of the application
7. This application is initially for permission to apply for judicial review, the hearing to follow if granted. I grant permission. 

The background to and consultation on MMC
8. Mr. Greenfield, the relevant director in the Department of Health states that MMC was introduced after considerable consultation within the profession and elsewhere. It seems widely, although not universally, to have been supported. Many thought it compared favourably with the old deanery based system which involved sometimes many applications to different deaneries for different jobs. There was a belief by some that there was patronage, discrimination and bias in the old system. 

9. Again, taking it broadly, MMC was to reflect the standards of postgraduate medical education as laid down by the Postgraduate Medical Education and Training Board ("PMETB") pursuant to its statutory responsibilities. It is unnecessary to go into any further detail, although PMETB, as an Interested Party, have helpfully set out their responsibilities in their summary grounds. They have played no other part in these proceedings. 

10. MTAS was the means by which MMC was to be brought into being. Although there are now many criticisms of MTAS (for example relating to the inadequacies of the application form and its scoring system), this application does not seek to quash the decisions leading to MTAS or how the MTAS system was intended to operate. 

How MTAS should have operated
11. Different parts of "Modernising Medical Careers: a new era in medical training," refer to a "fair and transparent" system under which "[pjrogress through each stage of training [was to be] through open and fair competition." 

The applicant's guide
12. The applicant's guide was issued on 10 January 2007. As it is put in the foreword, signed by the Chief Medical Officers for England and Wales: 

"The new specialty...[programme is] supported by an online recruitment service. Application will be through...MTAS where you can submit a single electronic application..."

13. The application through MTAS was to be to "units of application ["UofA]." They are usually the postgraduate deaneries and are: 

".. .responsible for the recruitment and selection process for the specialty..."

14. There is a section dealing with specialty training. 

"In general, you will have the opportunity to make four applications in the following specialty/UofA combinations:

i) up to 2 specialities/specialty groups, each in up to 2 UoAs

ii) 1 specialty/specialty group in up to 4 UoAs

iii) Up to 4 specialties/specialty groups in 1 UoA...

You do not have to use all your choices, but it recommended that you do if at all possible in order to maximise your chances of success. However, you should choose carefully...

You will be required to rank all your choices in strict order of preference. If successful, you will be allocated to your highest choice/UofA/specialty/entry level combination, depending on your interview score and the number of training opportunities available...

...The UofAs will not be able to see which other UofAs or specialties you have applied to...

...If you meet the entry criteria...your application will then be considered for shortlisting. Shortlisting is done by a panel of trained selectors, using selection criteria stated in the relevant person specification to score each application. The highest scoring short-listed applicants will be invited to interview, depending upon the number of training opportunities available...

Those applicants invited to interview will be further assessed by a selection panel of trained selectors against selection criteria stated in the relevant person specification. Finally, the interviewed applicants with the highest scores will receive an allocation for a training opportunity...at the specific entry level depending on the number of opportunities available...

If you are not offered a training opportunity in Round 1, you will be invited to reapply in Round 2...

...FTSTAs

FTSTAs are fixed term contracts for one year and will only provide training in the early years of specialty training-STl and ST2 [mostly]...

You will be able to express.. .interest in FTSTAs in two ways.

i) apply for FTSTAs only

ii) apply for training programmes and identify...that you

would like to be considered for an FTSA if you are not selected..."

15. There are a number of other things mentioned on the application form. Shortlisting is to be scored independently by a minimum of two trained panel members. Among the documents likely to be required for interview are signed verified references where available. Evidence to support what is asserted in the application form should be brought to the interview to support statements made on the application form and to 

- prove the competences there referred to. A collection of evidence ("portfolio") can be used as evidence of having achieved foundation programme competencies (for those applying at Stage 1).

16. The checking of eligibility is called longlisting. A person who is not eligible should not reach the shortlisting stage. 

17. As to the interview itself: 

"The minimum standard for a selection interview is 30 minutes of face-to-face selection time...

The selection panel will consist of trained selectors, including specialists in the relevant specialty."

18. Finally: 

"If successful you will be allocated to your highest choice training opportunity..."

19. For those not successful in round 1, a second round is envisaged. 

The application form
20. There is a standardised "Person Specification" for each specialty and stage. It sets out the "essential" and "desirable" criteria of each position. The candidate is required to say why he or she has the relevant competencies. There is provision for providing academic and research achievements. It is to be completed on-line. 

21. At the bottom of each page it states that the candidate: 

"...[is] expected to provide documentary evidence where appropriate to support responses... given... if [he/she attends].. .the interview..."

Shortlisting scoring
22. Up to four points may be awarded for the "examples of behaviours" provided. Perhaps surprisingly, the most that can be awarded for "Relevant Academic and Research Achievements" is two points. Panels could score either "horizontally" or "vertically." The first means that the panel member scores the same question on every application. The second means that the same panel member scores each question on the application. 

Interview scoring
23. There is a "structured interview evaluation form." Again, points are awarded for different competencies. 

Training
24. There were available training programmes and training documents. How many took part and how helpful they were is a matter of dispute. It seems to me plain from the documents I have that it was envisaged there would be some uniformity in approach by those selecting (see for example "Upskilling (sic) in Selection Workshop and the selection section from the Logistics guide to recruitment, which refers to nationally agreed documentation and selector guidance, the training to be provided by the MMC Programme Board to the deaneries to be "cascaded" to recruiters and trusts). 

Selection panels
25. The Logistics guide provides that: 

"Shortlisting and interviews will be conducted by a panel which will include...a lay chair or representation..."

The "RTT Guillotine"
26. Dr. Marks, a consultant at the Royal Free and Royal National Throat Nose and Ear Hospitals, puts it in this way: 

"One consequence of the new... systems is that it will be extremely difficult for those junior doctors who do not join an RTT programme in their first year of application to join at a later stage.. .most of those who fail.. .at their first attempt will find it difficult to enter RTT. For this reason it is particularly important that the recruitment process is fair this year."

27. Mr. Greenfield disagrees that it is effectively a "make or break" position. Round 2 is available for those who fail round 1. There will be new RTT posts created. A person can move from a FTSTA. The Secretary of State is preparing measures of support, including some new RTT and FTSTA posts. Moreover, he says, under the old system not everyone obtained a post. It is more obvious now. 

28. While, as it seems to me, this may not be a "make or break" situation, the obtaining of an RTT this year for any candidate who wants to specialise is of the highest importance. Some might have such a chance later. Many might not. 

How MTAS in fact operated
29. It is agreed there were shortcomings. There is disagreement as to their extent. I can only resolve the issue (insofar as it is necessary that I do) by looking at all the statements and documents. It is helpful to start by considering the appointment of the review group. The fact that the Secretary of State felt it necessary to appoint such a group is some evidence of the extent of the problem. 

The appointment of the review group
30. On 28 February 2007 the round 1 interviews began. On 5 March 2007 Dr. Hilborne, chair of the BMA's Junior Doctors Committee ("JDC") wrote to the Secretary of State. She called for the immediate suspension of the recruitment round or the postponement of the introduction of MTAS for a year. On 6 March 2007 the Department of Health issued the following press notice: 

"Following discussion with the medical Royal Colleges and the BMA, the Department...today announced a review into Round One of the...MMC recruitment and selection into specialist training, made through.. .MTAS.

It is clear there have been a number of problems with MTAS and the process as a whole has created a high degree of insecurity amongst applicants and...more widely in the profession...

The review will be completed by the end of March, so that any changes can be made in time for Round Two...on 28 April...

The terms of reference are to:

• Understand what has worked and not worked to date

• Identify and promote good practice

• Recommend action to remedy any weaknesses, taking account of legal and operational constraints

• Identify specifically what further action or guidance is required:

- immediately (or before completion of Round One)

- before commencement of Round Two

- before any subsequent rounds.

- Develop improved arrangements for the support and care of applicants...

...Any doctors...not granted an interview in [round 1] will have the opportunity to apply for the second round. A large number of jobs will not be filled in the first round. We have stressed to those interviewing in round one that they should not appoint unless they are absolutely satisfied with the calibre of candidates...

....We will continue to work with [stakeholders] to ensure that trainee doctors are properly supported and fairly treated...

....Detailed areas to be considered:

- Eligibility criteria...

- Shortlisting and selection criteria, including scoring and relative weightings

- MTAS functionality...

- Guidance and support for interviewers..."

31. The chairman of the group was Professor Douglas, President of the Royal College of Physicians of Edinburgh. It was said to include Mr. Ribeiro, President of the Royal College of Surgeons of England, Dr. Hulf, President of the Royal College of Anaesthetists, Dr. Demitri, Specialist Registrar in Paediatrics and Clinical Research Fellow, Professor Sheila Hollins, President of the Royal College of Psychiatrists. There were too Mrs. Chapman, Director General of Workforce for the Department of Health, Mr. Greenfield, Professor Crockard, MMC National Director and Mr. Smith, MMC Programme Lead. 

32. The BMA was not invited to join the group. Dr. Fielden, chairman of the BMA's Central Consultants and Specialists' Committee ("CCSC") attended the first meeting on 7 March. It required lobbying before the Secretary of State permitted Dr. Hilborne to attend, but only as an observer. In the event she was treated as a full participant and appears to have had considerable influence. Doctor Hilborne and Dr. Demitri were the only junior doctors who participated in the review. 

33. On 10 March, three days after it was appointed, the Department issued the following notice: 

"The review...has found there were shortcomings...[it] has recommended immediate steps to strengthen the interview process, which include allowing applicants to bring CVs and portfolios to support their applications...

As a result, some junior doctors who have expressed fears that they have been overlooked in the first round, will be given the opportunity to have their application form reviewed by a trained adviser from a Deanery. Successful candidates will be given an interview...

The...Group decided that the first round...should continue but recommended immediate steps to strengthen the interview process, which have already been communicated to the Deans...These include allowing applicants to provide CVs and portfolios to support their applications.

...significant changes will be made to improve selection in the second round. This will include changes to the application form and the scoring system. The Department has accepted the need for change and the revised approach will now be tested with junior doctors [and others] before they are introduced.

The.. .Group has also recommended that further advice and information should be made available as quickly as possible for applicants... [including]

1. information about competition ratios...

2. the process and timetable for making applications in the second round...

3. generic feedback on how applicants can improve their applications in the second round..."

34. On 13 March 2007 the Secretary of State made a written statement to the House. Among other things, she said that a large number of posts would not be filled in the first round. 

35. On 16 March 2007 an update was sent by the review panel to candidates. By then the proposals had changed. For the first time (albeit on a limited scale) the possibility of guaranteeing an interview was raised. It said this: 

"The independent review group, examining the selection process for junior doctors, met for the third time and agreed that round one should continue and that changes should be made to strengthen the implementation process at each level...

The...group considered a wide range of evidence and listened carefully to the concerns of the profession and NHS employers...[It] made the following recommendations:

All eligible ST3 and 4 applicants will be guaranteed an interview for their first or second choice of training post...

All applicants at ST1 who have not been short-listed for any interviews will have their application re viewed... where candidates meet the selection criteria they may be offered an interview in Round 1. If not, they will be offered career guidance and support to enter Round 2.

All applicants for ST2 who have not been short-listed for interview will be offered face-to-face review with a trained medical advisor to determine whether they meet the shortlisting criteria. Those who [do]...may be offered an interview in Round 1. Those who are not selected for interview will be offered career guidance and support to enter Round 2...

Deaneries across England have said that they have already interviewed many excellent doctors and that the new system is an improvement on the less structured nature of the old system...

The Group also reviewed data on the numbers of training places and the competition ratios. It recommended that this information on the competition ratios should be made available immediately for candidates on the MTAS website..."

The proposals of 22 March 2007
36. By 22 March 2007 the proposals changed again. A statement was issued: 

"Building on last week's announcement, at a minimum, every long listable applicant who applied through MTAS and meets the eligibility criteria for their relevant specialty will be invited for an interview. Under this guaranteed interview scheme, candidates will be able to choose which of their preferences to be interviewed in light of the geographic specialty-specific and ST level-specific competition ratios which will be available on the MTAS website. We are in discussion about the implications.. .for the timetable.

The...system has worked satisfactorily for General Practice and this will continue. In other specialties, there is evidence that the shortlisting process was weak and we will therefore eliminate this part of the process immediately. In contrast, the interview process has been working and therefore the revised approach will ensure that all long listable candidates will be interviewed. The Review Group believes that this new approach is the most equitable and practical solution available. The Group also recognises the enormous effort by consultants, service (sic) and deans that has already taken place to ensure that the interview process has worked. The time andeffort required for further interviews is recognised by the service and the time required will be made available. Therefore the first choice interviews that have already taken place should not need to be repeated.

In accordance with the advice already issued, we reiterate that all interviews will be informed by the use of CVs and portfolios and probing questions.

In broad terms, this means that all eligible candidates at every stage of their training, whether or not they have already had interviews or interview offers, will be able to review their stated first choice preference and have the opportunity to select the one for which they want to be interviewed. We will be discussing operational details...We will consult widely...In the meantime, interviews will continue and applicants should attend unless they are confident that this will not be their preferred choice.

No job offers will be made until all these interviews have taken place...

The...Group has recommended the development of a programme of career support for applicants at all stages of the process..."

37. Mr. Coppel, on behalf of the Secretary of State, tells me that at this stage it was anticipated that only one interview would count. In short, it was now being proposed that preferences might be changed in the light of the competition ratios. If an interview in respect of that preference (or the original preference if not changed) had taken place it would stand. The other interviews attended by that candidate would not. Anyone not interviewed would be for his or her first preference (whether or not changed). An applicant's fact sheet reflecting that position was issued next day. 

38. Although in the grounds and in his submissions on behalf of the claimant Mr. de la Mare seeks to quash this decision, it was effectively overtaken by the decision of 4 April 2007. It is that decision which forms the essential basis of this application. 

The decision: 4 April 2007
39. On 4 April 2007 there was an "official statement" from the panel: 

"We recognise that this has been a challenging time for consultants, junior doctors and the service and have heard and appreciated the deep concerns that they have raised.

Serious consideration has been given to all of the options available, including a full and detailed analysis of pulling out of the current selection process completely. At the end, it was simply not a credible option. It would be impossible to place the best candidates in post and fulfil the service needs in time for August using the old system of recruitment. We believe we have come up with the best available solution for England.

Examination of the issues by the Review Group indicates that those concerns relate predominantly to the process of the selection itself and not to...[MMC]. These principles are based on national standards, and continue to secure widespread support amongst professional leaders in the Royal Colleges and the BMA.

The...Group has now made its proposals for the way ahead...[They] have recognised that implementation of its recommendations might differ between different specialties and different parts of the UK.

David Nicholson, the NHS Chief Executive, will write to NHS organisations to ask that applicants and consultants be released to support this process. Further interviews will be scheduled throughout May 2007.

The Review Group has agreed the following decisions:

Applicants already shortlisted and offered an interview

a. All interviews offered in the original Round 1 will be honoured and the outcome will count.

b. All applicants will be given an opportunity to revise or reaffirm their order of preference in the light of the competition ratios between 20-23 April.

c. Where applicants have not already been interviewed for their revised first preference, they will be invited for interview for that preference as well.

d. As originally planned, successful applicants will only be offered one post in this round which will be informed by the highest ranked preference for which they have been successfully interviewed.

Applicants not originally shortlisted

a. All applicants will be given the opportunity to revise or reaffirm their order of preference in the light of competition ratios between 20-23 April.

b. Applicants in England will be invited for interview for their affirmed first preference.

c. Successful applicants will only be offered one post...

Applicants who are unsuccessful after their interview in Round 1

a. Applicants who are unsuccessful in the first recruitment round will be able to apply during Round 2.

b. Round 2 will be based on a revised shortlisting and interview process including a structured CV.

We request that consultants continue to support this interview process which aims to appoint the best candidates to the right posts...

Professor...Douglas...said "I am pleased that the colleges and the BMA have agreed a joint way forward which will allow the best applicants to obtain training posts."...

Dr...Fielden [chairman of CCSC] said, "Having heard the major concerns of the profession and considered all available options we have now produced a practical solution deliverable in England,.."

Dr.,.Hilborne, Chair of the BMA's Junior Doctors Committee said; "The last few weeks have been an extremely difficult and stressful time for applicants. We have worked hard to find a practical way forward which treats applicants fairly. We will continue to do so when looking at Round 2, which we all know remains of critical importance to the robustness of the whole process,.."

Dr...Demitri, chair of the Academy of the Medical Royal Colleges Trainees Group, said: "The...Trainees Group recognises the difficulties that trainees have experienced through...MTAS...We have negotiated on behalf of trainees through continued representation on the Review Group to maximise choice for applicants applying to MMC. We are satisfied that the.. .Group has reached a point at which this aim has been achieved without compromising patient safety by overburdening the Service. We support the current recommendations of the Review Group and the forthcoming MMC process."..."

40. The claimant alleges this decision by the review group was conspicuously unfair. 

The information before the review group
The "Summary of Evidence from Stakeholders"
41. On 8 March 2007 Professor Crockard, then National Director, Modernising Medical Careers, wrote to many "key stakeholders," asking for a report "with hard evidence" of those aspects of MTAS which had gone well and those which should be "revisited." The responses (and presumably other submissions) were summarised for the review panel in this document. The column titled "Did Well" is notably empty. As to shortlisting and scoring it said this: 

"Opportunity for plagiarism...Candidates talked up their applications...Some questions not discriminatory.. .Not enough marks for academic achievement...Lack of training... Lack of involvement in setting questions...Would rather see CVs...Consultants did not like white space questions...Lack of cross validation between markers...No standardisation or quality control...Differences between vertical and horizontal scoring...Late arrival of guidance so had to test locally...Ineligible candidates put forward for interview...Insufficient weighting given to objective measures of performance (e.g. 1st degree, prizes etc.)...Alleged abuse by assessors...Excessive time needed to score...Wide variation of scores...Excellent doctors have not been shortlisted...Applications passed...to untrained persons to score due to tight timetable...shortlisters see each others scores on computer...Change the scores of other scorers."

As to the interviews it said this:

"Some candidates of very poor quality...Some consultants felt they were not allowed to probe candidates enough...Many felt they had better candidates in their department who had not got an interview.. .No difference in standard of candidates by this system...Inviting applicants to inappropriate interview..."

42. There were some entries under the "Did Well" column regarding interviews: 

"Process went well for most respondents...More structured interview technique has worked well when properly applied...Great support from Deaneries...Some excellent candidates appointed (sic)...New system more objective and a better examination of candidates' ability than in old system."

43. The final general comment, again in the "Did Well" column was: 

"Many deaneries reporting the system is working fine...Most commented on outstanding work of administrative, deanery staff, consultants etc all worked long hours in order to ensure round 1 a success."

Some comments of individual deaneries
West Midlands
44. There were some but not universal problems with interviews. The only ones not completed were in surgery, where the surgeons were so concerned about the situation that they walked out. The surgical consultants wanted an immediate suspension of round one. Feedback from interview panels was that despite concerns it was possible to select some excellent candidates. "The mood is lifting in the consultants who have seen the interview process in action." Professor Field of the West Midlands Deanery concluded by saying: 

"We have debated the situation at length and believe we should proceed with the round one interviews but we must make changes for round two. We do not believe interviewing all applicants for round one is feasible. We do not believe that it would be supported by the service...

...The shortlisting criteria need reviewing e.g. more marks for academic excellence, more discriminatory questions and better instructions to help assessors give marks is essential..."

Northern Deanery
45. There was criticism about the shortlisting scoring and relative weightings, among other areas. However: 

"We feel we have done a good job in round one and would NOT wish to lose its achievements to a major overhaul selling round two as MUCH better."

North Western Deanery
46. Its response was reasonably optimistic (the surgical specialities apart). Short-listed candidates were described as of generally high quality. Its conclusion was: 

"The North Western Team has worked long hours to deliver a very difficult task. We feel very strongly that it is important for the trainees to continue with round 1. We hope that the review will consider all the effort that has been invested to date by the deaneries [in] delivering an 'almost impossible task to a standard which is at least as fair as any previous system..."

East of England Deanery
47. It had many complaints regarding both shortlisting and interviewing. It concluded its submission to the review group by stating: 

"At this stage, interview process is just holding up (but threats of non-cooperation by consultants being voiced). Quality of candidates seems very good, but with a choice of four deaneries, such candidates may well choose London..."

Yorkshire Deanery
48. Although there were criticisms, the following "advantages" were noted: 

"Scheduling and organisation of interviews has been an astounding success, largely due to the ability and commitment of HR staff working 12 hour days...

Dedication and commitment of many Consultant staff who feel the trainees must not be let down.

Many other Consultants alienated...

The interview process is more objective and a better examination of the candidate's ability than what went before. Consultants doing interviews are being positively engaged because they can believe in the selection process and know they are seeing some excellent trainees. The down side is that only one in four candidates is likely to accept an offer we make.

Candidate feedback is almost universally positive about the interview experience..."

East Midlands Deanery
49. Its response was on the whole positive. It had not experienced the problems of other deaneries. It was "confident" that the long and shortlisting had been conducted appropriately. Interviews were well under way. They were running smoothly. The interviewers were: 

"...in the main...highly satisfied with the calibre of the shortlisted candidates and those identified as being suitable for appointment...

We may lose consultant support, in particular, unless some robust challenges are presented to some of the ill-judged and frankly disingenuous comments circulating both from trainees and seniors. Unfortunately the establishment of the review is itself being viewed as confirmation that MTAS was/is in some way fundamentally flawed- which we in East Midlands... do not agree with..."

Wessex Institute
50. It too was on the whole positive (although it suggested the application form needed to be "revisited"). It stated: 

"Our interviews...are working well...Some excellent candidates have already been interviewed."

The Scottish Deanery
51. It stated: 

"a. Initial concerns have not been born out.

c. The more structured interview technique works well when properly applied.

d. The short listing scoring system has been useful.

e. The applicants called to interview have been appropriate.

f. The standard of applicant appointed to posts is not thought to differ from the appointments under the old system.

g. There is significant room fox improvement particularly around refining the person specs.

...Our perception from Scotland is that the system so far is working satisfactorily."

The Welsh deanery
52. It spoke of "clearly" needing to regain and rebuild confidence. 

St Mary's Hospital London
53. There is nothing from the London Deanery. However Mr. Touquet, chairman of the medical advisory committee of St. Mary's Hospital Trust sets out what seems to have been the general view in London. He was very critical. He described the system as "unacceptable for the appointment of junior doctors." The application form was flawed. The process of shortlisting was "deeply flawed." The timescales were impossible. If shortlisting were not done on time the London Deanery suggested the candidate would be excluded. Untrained people had to help out. No-one had an overview of the application form as a whole. The same information could be used in different places on the form (if horizontally marked). 

"...outstanding young doctors who have worked hard to gain exceptional qualifications, and who of very high calibre have not been shortlisted... This has lead to a loss of confidence in the system by the consultants...

...We believe the interviews will not identify whether the right candidates have been called because there is no opportunity to compare them with those who have not been shortlisted...

...We submit that whilst round 1 may need to be completed for the sake of the trainees, the threshold for appointment must be very high, only appointing clearly outstanding candidates and further that panels must have in front of them the candidate's full Curriculum Vitae..."

Some other comments in the documents before the review group
54. Some documents have been redacted so the author is unknown. Many are highly critical of MTAS. One speaks in terms of the system being flawed and needing fundamental re-design. One (dated 8 March 2007) speaks of: 

"Many stories of the "wrong people" getting shortlisted, impossible to prove but now total loss of trainee and consultant confidence." Even trainees with interviews feel guilty."

55. There are letters or messages from junior doctors (including one from the claimant). They suggest a system which had badly let down junior doctors: one that was worrying, distressing, confusing and had led to a (justifiable) sense of grievance. 

Evidence from those who took part in the review
Dr. Hilborne and Dr. Fielden of the BMA
56. Dr. Hilborne participated as a representative of the junior doctors. In that role she had considerable knowledge of the position of junior doctors. She sets out the background of the introduction of MMC. It is not necessary to go into the detail, except to observe that the BMA had profound concerns about the rushed introduction of MTAS, as it saw it. Their calls for delay were, it seems, ignored. 

57. She suggests that the Secretary of State was surprised by the number of applicants, because of many more applications from European Union doctors. Given the numbers it was inevitable that there would be doctors who would be disappointed. Almost immediately after the introduction of MTAS there were problems and the BMA had complaints. A BMA survey suggested that by 23 March 2007 about one third of the candidates (11,700 doctors) had not been offered any interviews, about a third had been offered one and about third more than one. 

58. In Dr. Hilborne's view, on the basis of information the BMA had, the "root cause" of the problems was shortlisting, not the interview process. 

59. Dr. Hilborne describes how the review group came to the decision it did: 

"The discussions within the panel were complex and sometimes difficult. This was inevitable given the variety of interests and perspectives in issue and, further, given that it was readily apparent to all from the outset that there was going to be no simple solution...The JDC position, and my own, is that we would have preferred, if it had been possible, for Modified MTAS to offer four guaranteed interviews to each applicant. I think that would have been an equitable solution...However, the inability of the NHS and consultants to deliver this solution, because of the huge number of extra interviews that would have needed meant that we were obliged to take a pragmatic approach in agreeing to the "one extra interview for all" solution."

60. Scotland, Ireland and Wales were unaffected by the review. Because they had fewer applicants each could offer four guaranteed interviews. 

61. Dr. Hilborne speaks of the differences between 22 March and 4 April announcements. The announcement of 22 March envisaged only one interview (the first choice) counting. She and Dr. Fielden were of the view that all previous interviews should count. As she puts it: 

"[About two-thirds] of applicants... had been granted an interview.. .Notwithstanding the deficiencies of the shortlisting process, there was no reason to conclude that (apart perhaps for a small minority) they did not deserve to be interviewed...there was no clear evidence that the outcomes of the interviews that had taken place so far were unreliable: if a candidate had been rated as appointable, then in all likelihood he or she was appointable. If, on the other hand, an applicant was weak and not really have been shortlisted.. .then in all likelihood he or she would not have been considered appointable after interview... [I]t would be unfair to the great majority.. .to disregard the interviews that had already taken place. Also it would mean that a very great deal of effort expended by the applicants...would have been wasted...very many deserving applicants [would be deprived] of the fruits of a successful interview... the work of the consultants in conducting...the interviews... would have been wasted...[This] was not the way to redress the unfairness done to those applicants who had not been offered any interviews...I fully accept and deplore the fact that there were some applicants who should have been shortlisted.. .but in my view the fairest way of dealing with them was to ensure they were interviewed, not penalise those who had already been interviewed [in the "round la interviews"].

62. So strongly did the JDC of the BMA feel about this issue that Dr. Hilborne and Dr. Fielden withdrew when it seemed the decision would go against, only re-joining on 4 April when the review group deferred to their view. 

63. Dr. Hilborne emphased that the arrangements for round 2 had not been finalised at the time of the decision. 

64. Dr. Hilborne describes modified MTAS as the "least bad solution in the circumstances." There were competing interests. Doctors had to be in post by 1 August 2007. The patients otherwise would suffer. She accepts what she describes as a "residual element of unfairness." Those unfairly not shortlisted will only have one interview. However if such a person is better than someone originally ranked top because the competition was worse than it should have been, the guaranteed interview candidate will replace him or her. The two thirds who were interviewed will have the results counting. They will too have the benefit of a further guaranteed interview (if they want one). 

65. Had the interviews been abandoned and MTAS not been modified Dr. Hilborne states there is no certainty a proper or rigorous process would follow. Given the time constraints, the temptation would be for the deaneries to make offers to those then working there. Modified MTAS meant that interviews can be completed by the end of May. 

66. As to the alternatives suggested by the claimant in its grounds, Dr. Hilborne says this. There would not have been time to revert to the old system. Moreover, it was not entirely fair. There was scope for inconsistent treatment and worse. Making RTT posts short term would not be fair to those who had benefited from a successful interview. It would lead to great uncertainty. It might result in many doctors having to move after the temporary period had elapsed. Those in temporary posts might well be advantaged when seeking a permanent post. 

67. It is not necessary to say more than that Dr. Fielden agrees. 

Mr. Greenfield.
68. Mr. Greenfield speaks of the different factors the review group had to take into account. First there were the time constraints. Most of the SHO and SpR posts will be vacant by 1 August 2007. 80% must be filled by then if there is to be continuity of patient care. Second, different applicants had different interests in the way Dr. Hilborne indicated. "It was a matter of judgment as to where the balance should be struck." Third, a very considerable amount of work had been done on the round la interviews. There had been some 41,000 interviews each involving up to six consultants. That involved a great "opportunity cost" to the NHS in terms of consultant time. The interviews were widely regarded as well done. Fourth, the confidence of consultants had to be maintained. Many had spent considerable time interviewing. They did not want to see what they had done come to nothing. There were doubts as to whether they could be persuaded to commit further significant time. Fifth, resources were limited, not least in available consultant time. Extending guaranteed interviews to beyond one would have considerable implications for the time consultants had to see patients. Sixth, Scotland, Wales and Ireland would probably continue with the original timetable. They would be in the position of offering posts before England. England would lose out. 

69. Mr. Greenfield states that the decision of 4 April represented a careful balance between these various factors. It represented in the review group's view the "most sensible and equitable solution in the difficult situation with which it was now confronted." It sought to mitigate the defects in shortlisting. Mr. Greenfield describes the guaranteed interview as an improvement on the previous arrangements in which no guarantee was offered. It was too, he suggests, an improvement for those who had not been shortlisted for all four of their choices. They could change their preference to the choice for which they had not been shortlisted. 

70. Mr. Greenfield says that the review group did not accept the problems with shortlisting were as widespread or serious as the claimant suggests. It seems to me the Summary of Evidence from Stakeholders speaks for itself. He goes on to say that candidates who were wrongly shortlisted would be rejected at interview. The information about interviews suggested they had gone reasonably well. 

71. The review group rejected temporary posts, as Dr. Hilborne makes clear. According to Mr. Greenfield, it would run counter to the legitimate expectations of those junior doctors who had put considerable effort into the recruitment process on the assumption it could lead to an RTT, would amount to a disproportionate response, would have a significant adverse impact on the future stability of trainees (involving some 19,000 training posts being on offer after the temporary period had elapsed), would prolong the anxiety and uncertainty for candidates and would result in the loss of high quality candidates overseas. 

72. Professor Douglas essentially agreed with Mr. Greenfield. He said this too: 

"...I believe that the guaranteed first preference interview system benefited many applicants, including many of those who had been shortlisted for less than all four of their preferences...

...In my view, the Review Group has, through its membership and otherwise, consulted widely across the medical profession and the National Health Service and adopted a response to the problems of the 2007 recruitment process which was sensible and fair in the difficult circumstances with which we were faced. There was no ideal solution."

Other evidence as to how MTAS worked
73. The claimant has submitted many witness statements from many distinguished doctors. I have read each of them. They reveal the sort of problems in the summary of evidence before the review group. They suggest how unsatisfactory the position was in London, the largest UofA (although not solely there). Among other things, there is criticism of the round la interviews (see in particular Dr. Marshall, Dr. Leopold, Professor Chilvers and Professor Wilson). 

74. As it seems to me, the evidence as a whole suggests fundamentally, that even as envisaged, and apparently the product of wide consultation, the shortlisting process was flawed. The application form was unreliable as a measure of ability. It resulted in able candidates not being shortlisted when they should have been and less able candidates being shortlisted when they should not have been. It may well be too, as the claimant suggests, the more favourable comments on candidates by some of the deaneries may in part reflect the fact that some of the candidates they interviewed have their deanery low down their list of preferences. Mr. de la Mare spoke of false positives. That is not to say that many, possibly very many, candidates who were shortlisted did not deserve to be. 

75. It is clear too there were some problems with the round la interviews. That is no doubt why the review group as a first step spoke of strengthening them. In her statement to the House of 13 March 2007 the Secretary of State spoke of it having been stressed to those interviewing that they should only appoint if absolutely satisfied of the calibre of candidates. Without going into the detail, the different pieces of guidance about the use of CVs are not as clear as it could be. Dr. Hilborne states that if round la interviews were carried out without using CVs, round lb should be too. 

76. However, having regard to the evidence as a whole the review group was in my view entitled to conclude the interviews worked reasonably well. I shall come to the difficulties of comparing rounds la and lb later. 

MTAS software problems
77. Although there is a dispute about the extent of MTAS software problems leading up to modified MTAS, it seems to me of relative unimportance in the context of the case as a whole (albeit to the applicants and the deaneries it was a matter of considerable irritation and no doubt in some individual cases caused unfairness). 

Consultation
78. The claimant submits that it could legitimately have expected the Review Group to have consulted it. I now deal with some of the evidence on this topic. 

79. Professor Crockard's letter of 8 March 2007 was widely distributed. There were solicited and unsolicited responses. I have dealt already with the make up of the review group. The BMA and the Academy members represented their professional bodies. 

80. On 15 March 2006 there was a meeting between Dr. Hilborne and others from the BMA, Clare Chapman (a member of the review group and Director General of Workforce), Professor Marshall, the Deputy Chief Medical Officer and Doctors Shaw and King, representatives of Remedy UK. The meeting lasted about an hour. This was shortly before the protest march. Dr. Shaw says that he and Dr. King were not consulted about the review group's proposals for MTAS. They explained their concerns. They suggested that MTAS should be scrapped. A follow up meeting was suggested by Ms Chapman. It did not take place. 

81. On 23 March 2007 there was a telephone conversation between Dr. King and Dr. Evans of Remedy UK and Professor Douglas. Professor Douglas explained the proposal made the previous day. He accepted the situation was not ideal, but suggested the review group was trying to make the best of a bad situation. He had to hang up after 45 minutes. It was not possible to ask him questions. According to Mr. Greenfield, Remedy UK wanted the present recruitment process to be abandoned or for all RTT posts to be temporary. 

. Events since the decision of 4 April 2007
82. I shall take them shortly. 

83. On 26 April 2007 the website was suspended. There had been serious breaches of security. It was supposed to be back online on 30 April 2007. It went back online to a limited extent very recently. It can only be accessed by deaneries. Candidates' liaison with MTAS has to be by telephone. 

Re-modified MTAS
84. On 15 May 2007 the Secretary of State made a statement to the House. She stated, among other things, that the review group had agreed that round one offers are to be managed locally by deaneries (and not through MTAS). Subject to the present proceedings, all initial offers would be made by early June. Round 1 would close in "late" June. She stated that: 

"Given the continuing concerns of junior doctors about MTAS, the system will not be used for matching candidates to posts, but will continue for national monitoring...

.. .not all training posts will be filled in the current round and there will therefore be substantial opportunities for those who are not successful initially..."

85. The effective abandonment of MTAS would seem to have little to do with the concerns of junior doctors, but be a consequence of significant fresh problems with the system. As I understand it, the algorithm needed to govern the allocation process under MTAS did not work. Fresh software was needed to enable offers to be made. Such software could give rise to security problems. 

The legal argument
86. Mr. de la Mare accepts that this claim is unprecedented. It raises novel and difficult issues of law, he suggests. As it seems to me this is an unusual claim. The claimant is seeking to quash a decision affecting some between 18,250 and 23,000 men and women. Of those men and women, who purportedly it represents, a significant proportion, possibly the majority (those who have had round la interviews) may want the decision to stand. This is not a case in which an individual or a small group of individuals on the facts relating to them want a decision quashed. It is moreover a decision with profound implications for very many consultants, deanery staff and the operation of the NHS. 

87. The grounds put the case in this way. 

88. First, MTAS applicants had a legitimate expectation that they would be able to express four preferences. Modified MTAS limits them to one guaranteed interview. That breaches the affected doctors' legitimate expectation. It is so unfair as to amount to an abuse of power. 

89. Second, before modifying MTAS in breach of the affected doctors' legitimate expectation, the Secretary of State had a duty to undertake adequate and fair consultation. She breached that duty. That rendered the decision unfair. 

90. Third, modified MTAS results in inequality of treatment in the cohort of applicants: the "defective allocation issue." 

91. Fourth, the differences in interviewing between round la and lb is an additionally unfair and inconsistent consequence of modified MTAS: the "defective interviews issue." 

92. Finally, each of the factors, and their combination, makes modified MTAS so unfair as to amount to an abuse of power. 

93. The relief claimed is a quashing order, a declaration that the decision, wholly or partly, is unfair and requires remedy by the defendant. The court should declare that the appointments to RTT must be re-started on the basis of local selection or that RTT posts under modified MTAS be temporary. There is also reference to a further alternative: holding back a proportion of RTT posts for selection based upon a fair procedure in round 2. 

94. In argument the emphasis of the case changed. Mr. de la Mare's primary submission was that the decision was an abuse of power: it was conspicuously unfair. Legitimate expectation was part of the context; the Secretary of State's departure from the junior doctors' legitimate expectation rendered the decision the more unfair. The legitimate expectation of junior doctors was that under the MTAS process a candidate would be fairly considered on merit for appointment in four expressed preferences. In the event MTAS did not provide that. Neither, and crucially for this application, did modified MTAS . 

95. Once, as Mr. de la Mare submitted, I concluded that modified MTAS was conspicuously unfair, the only matter remaining was relief. At the lowest, such a finding should result in a declaration of unlawfulness. A finding of conspicuous unfairness and the question of relief were separate matters, he submitted. 

96. In the well known case of R v North and East Devon HA, ex parte Coughlan [2001] QB 213 at 241, Lord Woolf, MR, said this: 

".. .the starting point has to be to ask what in the circumstances the member of the public could legitimately expect...Where there is dispute [it] has to be determined by the court. This can involve a detailed examination of the precise terms of the promise or representation.. .the nature of the statutory or other discretion.

There are at least three possible outcomes, (a) The court may decide the public authority is only required to bear in mind its previous policy or...representation, giving it the weight it thinks right.. .before deciding to change course. Here the court is confined to reviewing the decision on Wednesbury grounds...(b) On the other hand the court may decide that the promise or practice induces a legitimate expectation of, for example, being consulted before a particular decision is taken.. .the court itself will [then] require the opportunity for consultation to be given unless there is an overriding reason to resile from it...(c) Where the court considers that a lawful promise or practice has induced a legitimate expectation of a benefit which is substantive...authority now establishes that here too the court will in a proper case decide whether to frustrate the expectation is so unfair that to take a new and different course will amount to an abuse of power. Here, once the legitimacy of the expectation is established, the court will have the task of weighing the requirements of fairness against any overriding interest relied upon for the change in policy...

...most cases of an enforceable expectation of a substantive benefit (the third category) are likely in the nature of things to be cases where the expectation is confined to one person or a few people, giving the promise or representation the character of a contract."

97. Mr. de la Mare submits this is a category (c) case, albeit not confined as there envisaged. It would be a category (a) case but for the impossibility of compliance. 

98. In Rashid v Secretary of State for the Home Department [2005] INLR 550, Lord Justice Dyson said this: 

"A useful starting point for the discussion is the statement by the Court of Appeal in R (Bibi) v London Borough of Newham [2002] 1 WLR 237.

"In all legitimate expectation cases...three practical questions arise. The first question is to what has the public authority committed itself; the second is whether the authority has acted or proposes to act unlawfully in relation to its commitment; the third is what the court should do.

...It is the second question where the real difficulty lies. As was made clear in...Coughlan...where the court considered that a lawful promise...gave rise to a substantive legitimate expectation, the court will, in a proper case, decide whether to frustrate the expectation is so unfair as to be a misuse of the authority's power...

As Laws LJ said in R v Secretary of State for Education and Employment ex parte Begbie [2000] WLR 1115...the facts of the case, viewed as always in their statutory context, will steer the court to a more or less intrusive quality of review. In some cases, a change of tack by a public authority, though unfair from the applicant's stance, may involve questions of general policy affecting the public at large: in such cases the judges may not be in a position to adjudicate save on the most bare Wednesbury basis, "without themselves donning the garb of policy-maker, which they cannot wear." In other cases, where, for example, there are no wide ranging policy issues, the court many be able to apply a more intrusive form of review to the decision. The more the decision which is challenged lies in the field of pure policy, particularly in relation to issues which the court is ill-equipped to judge, the less likely it is that true abuse of power will be found."

99. Mr. de la Mare principally relied on the "wider principle" referred to in R v National Lottery Commission, ex parte Camelot Group PLC [2001] E.M.L.R. 3. At paragraph 61 Richards J said this: 

"In relation to legitimate expectation, Mr. Crow points to the line of authority that it must be founded on a clear and unambiguous representation.. .Mr. Pannick, however, points to a wider principle, which is not in dispute, that even if the requirements for breach of legitimate expectation are not met, a decision may nonetheless be so unfair as to be an abuse of power and unlawful."

100. Mr. de la Mare submits that the test for conspicuous unfairness as adumbrated by Richards J is independent of Wednesbury. 

101. It seems to me Mr. de la Mare's essential argument on unfairness can be distilled in the following way. 

102. RTT posts are the "gold standard." They last for seven years. They are the means of a junior doctor becoming a specialist. If he or she does not obtain a post this year, it will be very difficult if not impossible ever to obtain one. It is "make or break" for the junior doctor. He or she can legitimately expect that he will be fairly considered for such a post on relative merit for appointment in four expressed preferences. 

103. I have expressed my view about that already. On any view, for the junior doctor who wants to become a specialist obtaining an RTT post is very important indeed. In many cases it may well be his or her only chance. 

104. Mr. de la Mare submits that when assessing whether the decision of 4 April 2007 was conspicuously unfair, it cannot be looked at in isolation. The context is crucial. Each change to MTAS has to be considered in context. The context of modified MTAS was a system which failed at every stage. There were flaws in the design of the person specification ("useless"). Longlisting, shortlisting (most crucially) and interviewing were seriously flawed. Modified MTAS locked in those flaws. It was devised without consulting the affected doctors. It changed the basic architecture of the scheme and aggravated the unfairness. One unfair scheme was changed into another unfair scheme. In that way it was unlike the normal case of breach of legitimate expectation. Those interviewed in round la were selected by an unfair shortlisting system. Modified MTAS relied on those interviews. There is nothing to suggest that those who devised modified MTAS properly understood the degree of unfairness involved. Candidates who should have been interviewed were not. Some who should not have been interviewed were. They included candidates who were ineligible because of problems with longlisting. Those who were interviewed were not as a result assessed on relative merit. A possibly better candidate was unfairly excluded. A candidate who should not have been shortlisted but was made it easier for the others. The competition was less. Such a candidate was unfairly advantaged. The fact a candidate might be assessed by the deanery as appointable is not to the point. The test is not appointability. It is fair competition as between all the candidates for a particular post, including those unfairly not shortlisted. There is no reason why a successful round la candidate should continue to receive a benefit to the detriment of a candidate unfairly not shortlisted. It cannot be said (as does Dr. Hilborne) that an appointable candidate interviewed in la was deserving of appointment. 

105. Being able to change preferences in the light of the competition rations is also unfair. Instead of honouring an expectation of being considered on merit for interview for up to four preferences, the candidate has a new system in which he or she must try and guess the chances of success in the sole interview available in round lb. Game theory is how Mr. de la Mare termed it. The provision of competition ratios and the permitting of preferences for the guaranteed interview to be changed is unfair to those who originally chose an unpopular specialism in an unpopular UofA. Those with two or more interviews from round la have a measurable advantage. 

106. It seems to me as a matter of logic that the shortlisting of someone who should not have been shortlisted and omission of someone who should have been does result in those elements of unfairness referred to by Mr. de la Mare. That is not the whole picture. A number, possibly a significant number, of those shortlisted deserved to be. A number, again possibly a significant number, of those not shortlisted were rightly excluded. In some cases the process worked. That was one among a number of difficult problems the review group faced. 

107. Mr. de la Mare also submits the round la interviews (the reliance upon unfair shortlisting apart) were themselves flawed. They were not carried out well enough. There was confusion about CVs. The way they were carried out was different from round lb. Round la and lb interviews cannot fairly be compared and meshed together. The panels will be different. The candidates will be of lower quality. Many will not deserve an interview. It will not be possible to "normalise" as between "hawk" and "dove" panels. 

108. Mr. de la Mare rejects Mr. Coppers submission that modified MTAS was the best compromise then available for the reasons spelled out by Mr. Greenfield and Dr. Hilborne. Time pressure is no basis to reject either of his proposed remedies (as to which see below). It cannot be fair or lawful to take into account the interests of those who had interviews on the basis of the deeply flawed shortlisting process. It cannot be right to take into account the work which was done. There is a lot of evidence that many consultants had no confidence in MTAS. Limited resources did not justify modified MTAS. Mr. de la Mare argues that this situation was not brought about by exogenous intervening policy considerations. It was the defendant's fault. It is most unattractive for the defendant to rely upon the defects caused in that way, he submits. 

109. Re-modified MTAS aggravates the situation, submits Mr. de la Mare. It is something I should take into account as part of the whole picture when assessing conspicuous unfairness. It might result in many offers from different deaneries at different times. The candidate will have to decide which to accept without knowing which other offers might come his or her way (particularly as deaneries will not know how many places they might have). The one benefit of MTAS was the knowledge that the offers would come in the order of preference. Re-modified MTAS does however have the potential to correct some of the unfairness of modified MTAS. The deaneries could hold open more posts for a fairer round 2. It is a matter upon which there should be consultation. 

110. As it seems to me this case is not essentially about re-modified MTAS. 

111. Mr. de la Mare accepts that the Coughlan problems of categorisation and policy in legitimate expectation arise. However, they only arise, he submits, in the context of relief. This is not a typical legitimate expectation case. First, the court should ask whether there has been conspicuous unfairness. Second, only in considering relief should it decide on the category into which the legitimate expectation falls. Mr. Coppel submits that the question of categorisation and policy is crucial to the decision as to whether there has been a breach of a legitimate expectation and conspicuous unfairness. For if, as Lord Justice Dyson put it in Bibi, there are "issues which the court is ill-equipped to judge, the less likely it is that true abuse of power will be found." 

112. On his analysis, Mr. de la Mare accepts that the court must not be drawn into policy issues when granting relief or enforcing the substantive legitimate expectation. A careful and not overly intrusive approach on relief is required. 

113. He accepts that a reversion to the old deanery selection is not now possible given the time constraints (although he submits it was when the decision was reached). The first proposed solution is the abandonment of appointments to RTT for this year. That is feasible. There are a number of witnesses who say so. Although there would be budgetary implications they would be modest. He rejects Mr. Greenfield's reasons for rejecting it. 

114. The second possible remedy is that only the strongest candidates should be appointed to the RTT posts, holding the rest back as FTSTA posts. A variation on that theme, as I understand it, is for the deaneries to hold RTT posts back under re-modified MTAS for them to be filled in round 2. 

115. In short, Mr. de la Mare submits that it is possible for me as a judge to weigh these different options and grant relief in respect of one of them. He submits cogently why Mr. Greenfield and Dr. Hilborne (in her case the variation apart) are wrong in their view as to the practicability and desirability of those courses. For reasons which I shall amplify when considering the nature of the decision of 4 April 2007, I cannot agree. Put simply, as a judge I am not equipped to decide what in truth are issues of policy requiring expertise on the running of the NHS and the training of doctors. 

116. That being so, even on Mr. de la Mare's analysis of the law, I cannot grant relief. He submits that in such a case, I should grant a declaration of conspicuous unfairness. Again, I cannot agree. It does not seem to me that in the absence of granting relief I should make a declaration. The justification advanced for doing so is that in such a way applicants' appeals would be assisted, as would their cases before the employment tribunal. That is not a sound basis for granting a declaration. In none of the authorities on legitimate expectation has such a course been adopted. Moreover, what is said in this judgment can be prayed in aid of any applicant appealing or going to an industrial tribunal. 

117. In short therefore, even assuming I accept Mr. de la Mare's analysis of the law, I would not grant a declaration of conspicuous unfairness. That aspect of the claimant's case would fail. 

Consultation
118. The claimant's case is that the review group was under a duty to consult the affected doctors when modified MTAS was at a formative stage, explaining what it had in mind. Natural justice required it, given the importance of the reform of MTAS. There was an obligation under the Cabinet Office Consultation Code. Modified MTAS would change or interfere with legitimate expectations. The terms of the press release of 6 March 2007 are relied on too. 

119. There was no consultation submits Mr. de la Mare on modified MTAS, either in general or with the claimant. It was not sufficient that the review group had within it BMA or Academy representatives. They do not represent all interested medical professionals. The BMA JDC chairman merely had observer status (unlike Dr. Fielden who was a full member from the beginning). The consultation had to be targeted at those whose expectations were to be reversed. Even if the defendant did not have a duty to consult the affected doctors generally she had the duty to consult Remedy UK. She knew of it and the number of doctors it represented. The review did not invite the claimant to attend although it knew it represented many junior doctors and had been particularly critical of MTAS. It would have been easy to consult. The proposal could have been circulated on the website for example. Professor Crockard's letter of 8 March 2007 did not invite or solicit the claimant's views. Such meetings as there were with the claimant fell well short of consultation. 

120. Urgency is not an answer. It had time to consult those it wished. It could have consulted the claimant had it wished to. It limited its consultation to individuals sitting in private. 

121. Mr. Cavanagh QC on behalf of the BMA submits that Mr. de la Mare's submissions on consultation are wholly misconceived. The BMA is the only recognised trade union. The fact that all doctors are not members is not to the point. It is democratic. It knows and can take account of its members' views. The fact that some junior doctors disagree with its views does not mean the process of consultation was flawed. Moreover, as is clear from the evidence the BMA did invite Remedy UK to make a presentation to it. It arranged the meeting of 15 March 2007. It was sufficient for the defendant to consult the BMA. 

122. I shall refer to some of Mr. Coppel's submissions when setting out my conclusions. 

My conclusions
123. First, as I have said, for the reasons I have referred to, an application such as this is unprecedented. 

124. Second, it is an application opposed not simply by the Secretary of State but also by the BMA, the doctors' recognised trade union, which itself took part in and agrees with the decision the claimant seeks to quash. The BMA represents many doctors who would be affected by the quashing of the decision. 

125. Third, I should spell out the limits of this application. It seeks to quash the decision of the review group. It does not seek to quash the introduction of MMC or the principle of using MTAS or the use of what many might think to be an inadequate application form for shortlisting. Those features are merely part of the context of the application. 

126. Fourth, the crucial issue, consultation apart, is whether, having regard to the deficiencies apparent to the review body, and in all the circumstances facing it at the time, modified MTAS was a possible rational solution and not conspicuously unfair. Provided the solution was a rational one and not conspicuously unfair, I cannot quash it. 'That I might have reached a different solution is not to the point. 

127. Fifth, in deciding whether I can interfere on other than Wednesbury grounds I must beware "donning the garb of policy-maker." If I conclude the decision of the review body amounted to policy and involved balancing issues which the court is ill-equipped to judge, the less likely it is that it will truly amount to an abuse of power. It seems to me that is what the authorities say. I do not accept the division between conspicuous unfairness and remedy, however well argued by Mr. de la Mare. Such matters as whether the competition should have started again, or whether RTT posts should have been made temporary cannot be ignored in categorising the nature of the decision. They are integral to its characterisation. 

128. Sixth, as the various documents promulgated by the review group, concluding with the decision of 4 April 2007 make clear, resolution of the issues was very difficult indeed with far ranging implications for many different people with different, sometimes irreconcilable interests. Matters of expertise and issues of general policy were involved. It affected not merely the 34,000 applicants, but also the consultants who had to implement any changes in the recruitment process, the deanery staff in the different deaneries, future NHS patients who might be prejudiced by further consultant and junior doctor time spent on recruitment and would be prejudiced if the doctors were not in post on 1 August 2007. In short, as well as the interests of the junior doctors, the operational needs of the NHS played an important part. The implications of the decision are very different indeed from those considered in such cases as Coughlan and Bibi. 

129. Seventh, the review body had the expertise needed and which I do not have, as I have said in the context of Mr. de la Mare's submissions on remedy. As Mr. Cavanagh QC put it, policy and practical decisions about the recruitment of junior doctors is far removed from the normal sphere of the court's expertise. I have concluded that the facts of this case must "steer the court to a...less intrusive quality of review of the decision," 

130. Eighth, I have said that modified MTAS does have elements of unfairness. That is not the whole picture however. A number of competing and very difficult issues faced the review group as Mr. Greenfield and Dr. Hilborne have said. As Mr. Coppel submits, it was deliberating in exceptionally problematic circumstances. Large numbers of people were complaining about the fundamentals of the recruitment process. Although, as Mr. de la Mare submits, it is unattractive for the defendant to rely as part of her answer to this claim upon the failings of her process, the review group could not, as Mr. Coppel submits, ignore facts. It had to come up with a workable solution. The position, as it seems to me the review group was entitled to conclude was this. The competing interests were irreconcilable. There was no perfect solution. The doctors broadly had to be in post by 1 August 2007. Modified MTAS would permit that. Many round la interviews which many trainee doctors had attended and many consultants conducted, had taken place. Shortlisting and, to a degree longlisting were significantly defective which resulted in unfairness. That is not to say that in every case shortlisting was defective. Some doctors who were shortlisted should have been. In that sense, they deserved to be. Some were rightly rejected. The interviews had worked reasonably well. Poor candidates had been or would be weeded out. Deaneries, as Mr. Coppel emphasised on the basis of instructions directly given to him by a dean angered by Mr. de la Mare's comments on some of the deaneries, would not appoint anyone interviewed of insufficient quality. No interview process was perfect. It had not been in the past. The opportunity cost of interviewing was high. To abandon interviews which had taken place would strain the goodwill of consultants. It would involve more cost. It was impossible to have four guaranteed interviews. Although not ideal, modified MTAS at least gave everyone one interview. That was an improvement for many. Many, possibly a majority, wanted the interviews to stand. In choosing the one guaranteed interview the candidate would be informed by the competition ratios. Deaneries are experienced recruiters. It should be reasonably possible for them to compare round 1 a interviews with round lb. The alternative options were less desirable.

130. In short, although far from ideal, it does seem to me the decision of the review group was within the range of reasonable responses to the very difficult situation it faced. 

131. Ninth, I can deal very briefly with legitimate expectation. Consultation apart, it plays a limited role in the claimant's case. The claim in legitimate expectation is unusual. The claimant does not want the defendant to revert to the recruitment process which existed before modified MTAS which would be the normal remedy for such a breach. It accepts that is neither possible nor desirable. For MTAS it submits was flawed. The remedy it seeks is the making of the orders to which I have referred. It is not appropriate to make the orders for the reasons I have given. 

132. Moreover, again for the reasons I have given, the review group was entitled to reach the decision it did given the circumstances facing it at the time. 

133. Tenth, it does not seem to me the defendant was in breach of any duty to consult. A public body undertaking consultation must do so fairly as required by the circumstances of the case. As Sullivan J said in R on the Application of Greenpeace Limited v Secretary of State for Trade and Industry [2007] EWHC 311: 

"...a conclusion that a consultation exercise was unlawful on the ground of unfairness will be based upon a finding by the court, not merely that something went wrong, but that something went clearly and radically wrong."

134. Here, the review group considering whether to modify MTAS brought with it not only expertise, but representatives of those affected by any change. The Royal Colleges were represented. So too (in the event) was the trade union, represented by the chair of its JDC. Dr. Demitri was chairman of the Academy of the Medical Royal Colleges Trainees Group. There was access to the views of the membership of the Royal Colleges and the BMA. Dr. Crockard's letter of 8 March, albeit not sent to the claimant, was intended to and did reach a wide audience of interested parties. Remedy UK's views were known. It gave a response. There was significant junior doctor input into the review group's analysis. Indeed, so powerful was the influence of the BMA's representative of the junior doctors that the BMA view on previous interviews prevailed. It seems to me consultation with each affected junior doctor was not practicable. It does not seem to me that wider consultation was required in the circumstances. The defendant was entitled in the urgent and difficult situation she faced at the time to consult in the way she did. 

135. Moreover, if consultation was insufficient, there are strong arguments against granting relief under this head, as Mr. Coppel submits. The relief claimed was considered and rejected. 

136. Eleventh, I have said I would not have granted the relief sought in any event. I have said too that it would not be appropriate to make a declaration. While not necessary for my decision, it seems to me there may too be reasons of good public administration not to grant the relief sought: see R v Monopolies and Mergers Commission ex parte Argyll Group [1986] 2 All E R 257. Thousands of round lb interviews have now taken place. The round is virtually complete. Offers of jobs are shortly to go out. 80% of posts must be filled by 1 August 2007. Scotland, Wales and Northern Ireland have already made offers. Any delay now, which would be an inevitable if the relief sought were granted, would put the timetable at risk. 

137. In the result, for the reasons I have expressed, this application for judicial review is refused. 

Some final observations
138. The fact the claimant has failed in what was accepted to be an unprecedented application so far as the law is concerned does not mean that many junior doctors do not have an entirely justifiable sense of grievance. The premature introduction of MTAS has had disastrous consequences. It was a flawed system in the ways I have indicated. This judgment does not mean I agree with the decision of the review group; merely that it was one the review group was entitled to come to. Neither does it mean that individual doctors would not have good grounds to appeal regarding their allocation or that they would not have good cases before an employment tribunal. Quite the contrary could well be the case. 

139. The Secretary of State has said (and it was repeated in this application) how sorry she is for the uncertainty and anxiety caused to junior doctors. While I have made clear that it is impossible for me as a judge to decide what the best course to follow is in this very complicated situation, it does seem to me that she might want to bear in mind what she said on 13 March 2007: that a large number of posts will not be filled in the first round: that only candidates in respect of whom the deaneries are absolutely satisfied will be appointed. She said too on 15 May 2007 that round 2 would offer substantial opportunities. Given the concern expressed for the junior doctors, it would be unfortunate if the approach were simply to fill as many posts in round 1 as possible without regard to their views. 

The Architects of MTAS referred to the GMC

Our lawyers Leigh Day have written on our behalf to the GMC, regarding the Medical Training Appointments System (MTAS), Specialty Selection and Recruitment (SSR) and Modernising Medical Careers (MMC).  
We have requested that some of the senior doctors be investigated for their role as managers integrally involved in the introduction of this. We have asked the GMC to investigate whether their professional and managerial actions and conduct in relation to SSR/MTAS fell seriously below the high standards that are expected by the profession, as laid out in ‘Management for Doctors’ and elsewhere, and whether their deficient performance, and their failure to meet the published GMC Guidance for Doctors in management roles, was so significant that their actions would amount to misconduct and/or deficient professional performance and would impair their fitness to practice in this managerial field of work under section 35C of the Medical Act 1983 (“the 1983 Act”). 

 
We have also requested that the matter should be referred to the Interim Orders Panel with a view to suspending them from managerial duties pending the outcome of the case, under s.41A of the 1983 Act.
 
We do not invite this action for punitive reasons. We consider such preventative action is an essential step in order to maintain the good reputation of the profession in the eyes of other doctors and the general public, to protect the public and the public purse against future equivalent mismanagement, and to rebuild the shattered trust between the NHS and junior doctors.
 
We have set out the basis of the complaint. The background facts have already been extensively investigated and are in the public domain, in particular in the Douglas report, the Tooke Inquiry, the findings of Mr Justice Goldring in the Remedy UK Judicial Review and the House of Commons Health Select Committee reports. The introduction of MMC was intended to improve and streamline the training of doctors. There is no educational evidence that it would be an improvement on the previous system; on the contrary, there is much writing lately that describes evidence critical of the programme. 
 
Many of the problems were caused by the system used for selecting and recruiting doctors. Our specific complaints in relation to SSR/MTAS relate to: the unfitness for purpose of both the computer system and the shortlisting and interviewing system; the lack of piloting and the decision to proceed before it had been shown to be fit for purpose; and the failure to adequately heed or address the risks that were identified in advance. The consequential impact on individual doctors and their patients and on the medical community has been substantial.
 
We have written a detailed outline of the practical impact of the SSR/MTAS failings on the selection process, the consequences of the SSR/MTAS flaws on patient care, junior doctors, and NHS finances. We have also provided a series of public statements to demonstrate that these events have damaged public confidence in medicine in the eyes of the public and amongst other doctors, and have brought the profession into disrepute. And we have listed a series of specific breaches of the “Management for Doctors” guidance.
 
Many of those responsible for these events were registered medical practitioners.
 
Of those involved we believe that the doctors at whom this complaint is directed (“the Proposed Defendants”) were central to the design and decision to implement SSR/MTAS and bear the greatest share for responsibility for its failings. We note that ‘Management for Doctors’ states at paragraph 7 that: “The extent to which you will be held accountable will inevitably depend on the circumstances: your position, the resources available to you and the nature of the problem will all play a part in evaluating the extent and nature of your accountability.” 
 
It is now well established that the conduct and performance of medical practitioners in their managerial functions falls within the jurisdiction of the GMC. This is made clear, for example, in ‘Management for Doctors,’ which states at paragraph 4 that: “You continue to have a duty of care for the safety and well-being of patients when you work as a manager. You remain accountable to the GMC for your decisions and actions even when a non-doctor could perform your management role”. The GMC has issued clear guidelines for doctors who take up management roles, and it has taken action in the past against doctors who have failed to maintain public confidence in the profession or to uphold standards in non-clinical roles. 
 
The legal basis for this principle is set out most clearly in the case of Roylance v General Medical Council [2000] 1 AC 311, [1999] 3 WLR 541. 
 
Dr Roylance was the chief executive of a hospital in which there had been excessive mortality rates of children who underwent cardiac surgery, and was charged with failing to take sufficient action to fully deal with the problem. The GMC convicted him since he could not divorce his duties as a medical practitioner from those as an administrator. Lord Clyde, delivering the judgment of the Court, said at 331F that: 
 
“In the present case the critical issue is whether, if there was misconduct, the misconduct was "professional misconduct". As counsel for the respondent pointed out it is not simply clinical misconduct which is in issue. Professional misconduct extends further than that. So it is not simply misconduct in the carrying out of medical work which may qualify as professional misconduct. But there must be a link with the profession of medicine. Precisely what that link may be and how it may occur is a matter of circumstances.” 
 
adding at 333G: 
 
”in relation to the generality of the problem that the philosophy which seeks to divorce the administration from the medical care so as to leave the administrator free from any responsibility for deficiencies in the care of the sick cannot be sound.” 
 
There is also the recent case of Meadow v General Medical Council [2006] EWCA 1390, [2007] QB 462. Professor Sir Roy Meadow was brought before the Fitness to Practice Panel following his work as an expert witness, a case involving no direct clinical care. However, Sir Anthony Clarke MR stated at §45 that: 
 
“If the conduct or evidence of an expert witness at or in connection with a trial, whether civil or criminal, raises the question whether that expert is fit to practise in his particular field, the regulatory authorities or FPP should be entitled (and may be bound) to investigate the matter for the protection of the public.” 
 
His Lordship also said, at §32, that: 
 
“the purpose of FTP proceedings is not to punish the practitioner for past misdoings but to protect the public against the acts and omissions of those who are not fit to practise. The FPP thus looks forward not back. However, in order to form a view as to the fitness of a person to practise today, it is evident that it will have to take account of the way in which the person concerned has acted or failed to act in the past.” 
 
These precedents clearly establish that managerial failings of the kind demonstrated by the Proposed Defendants in the adoption and implementation of MTAS may impair their fitness to practice. 
 
There is a substantial weight of evidence supporting this case, with consistent evidence from three independent inquiries. There are clear questions to be answered, raising the issue of impaired fitness to practice and warranting full investigation under the FTP procedures. 
 
It is clear that this case requires a full investigation. There is a considerable public interest in this affair, because of the high profile of the case and the large sums of public money lost, as well as the lasting damage caused to the staffing and reputation of the NHS in training (both domestically and abroad). Both the public and the affected doctors have a legitimate expectation that these complaints will be publicly investigated. Lastly, justice should be seen to be done. There is therefore no reason for this complaint to fall at any preliminary stage: see R v General Medical Council ex parte Toth [2000] 1 WLR 2209. 
 
We are aware that there are significant potential conflicts of interest between individual members of the GMC and those involved in MMC and MTAS. We would ask that steps be taken to avoid such conflicts occurring, and to avoid any appearance or possibility of bias, when the GMC deals with this matter. 
 
RemedyUK are joined in making this request for an investigation by 1638 signators, of whom 1520 are doctors. Many of them have added individual comments. If nothing else such comments demonstrate the depth of the continuing anger and injustice felt by many junior and senior doctors as a result of this debacle.
Further support for this call can be made  here
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