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You asked for any Library briefings on the stocks about two episodes showing the Government ‘messing up’: Foreign National Prisoners and the Passport Agency.  We have a fair bit on the former but I’m afraid very little on the latter.  Please let us know if we can be of any further help.
Foreign national Prisoners

· Home Affairs Committee 5th report of 2005-06, Immigration Control, HC775, July 2006 – see in particular vol. I ch. 10.  There is also a considerable amount of information on the foreign national prisoner issue in the written and oral evidence submitted to the inquiry.

· Letter from Charles Clarke in evidence to the Home Affairs Select Committee's enquiry on Immigration, June 2006 (also copied to the media) – sets out his view of events:
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· Library Standard Note SN/HA/3879, Deportation of foreign national prisoners, last updated 21 December 2007:
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· Extract from Library briefings, May-June 2006:

It has emerged that many foreign prisoners have not in fact been deported on completion of their sentences and instead have simply been released into the community.   

As far back as 1990 the Home Office admitted it did not know how many prisoners are subject to orders for their deportation at the conclusions of their sentences or otherwise liable to be deported (“The information requested is not recorded centrally and could be obtained only at disproportionate cost.”).

The figures given for the numbers of foreign national criminals who were released without any consideration of deportation or removal action begin in 1999.
  However, the issue was clearly recognised before then.  For example, a PQ in 1998 refers to a report from prison visitors which criticised the handling of foreign prisoners:

Lord Harris of Greenwich asked Her Majesty's Government: 

What is their response to the questions put to them in the annual report of the Board of Visitors of Her Majesty's Prison Wandsworth, namely whether: 


[…]  (b) they will take steps to ensure that when foreign prisoners who are to be deported finish their sentences they are removed speedily and not held in prison for a further period of many months; […]

Lord Williams of Mostyn: […]  Both the Prison Service and the Immigration and Nationality Directorate are taking active steps to ensure that prisoners are not held in prison after their sentences have expired. These steps include reminding the police, courts and prisons of the need to notify them promptly of convictions; speeding up the consideration of claims for asylum; the early resolution of appeals; and establishing new working practices to speed up the process of obtaining travel documents.

John Reid, in his evidence at the last session, said that “this subject was a matter of discussion for some time prior to this year - and I have dates back as far as 1995, that this was a matter of discussion up to 2001 - however, I want to make it plain that the first time any minister was told that there was a problem of magnitude, even without figures, was 17 March…the first time a submission was sent to Charles Clarke was 31 March.”  (Q867, 23 May 2006)

Her Majesty’s Inspectorate of Prisons has been drawing attention for some time to the problems of foreign national prisoners and their deportation, and has been critical of failings at both policy and operational level.   In its annual report for 2002/03, the inspectorate drew attention to what it described as an ‘institutional blind spot’:

This institutional blind spot for foreign nationals as a whole is evident from the fact that 32 prisons that we reported on had no specific foreign national work, and many did not know how many they held until inspectors informed them. This was not helped by the dilatory attitude of the Immigration Service, which, unless pressed, was not monitoring those liable to deportation, and making arrangements for this to take place as soon as sentence had expired. In many prisons, we found prisoners well beyond sentence with no idea when they might be released and go home. In others, we found detainees held solely under administrative powers; some displaced from Yarls Wood but others apparently forgotten about.

A year later, the inspectorate remarked that there was still no national strategy for foreign national prisoners and that too few prisons had their own policies.   The inspectorate was critical of poor communications and inefficiency:

Avoidable immigration detention and a lack of appropriate immigration advice for prisoners were also prominent issues. Detention often appeared to be the result of delays in instituting deportation action.  These delays were in turn caused by poor communication between the Immigration and Nationality Directorate (IND) and individual prisons, and inefficient practices within IND itself.

In its report on returning failed asylum seekers, the National Audit Office observed that IND had struggled to meet its targets for timely removal of foreign nationals convicted of criminal offences and that no figures were available for how many failed asylum seekers had been released from prison because no removal could be arranged:

The Directorate has removed a higher proportion of failed applicants whose applications were processed whilst in detention, but there have been delays in removing some criminal cases

3.6 The Directorate holds some applicants in detention while their application is being considered (see Box 1).
B

	Box 1

Some applicants are held in detention whilst their application is considered

[…]

Criminal cases

Asylum applicants may be detained to serve a criminal sentence and recommended by the Court for deportation following completion of their sentence. And foreign nationals sentenced to custody may apply for asylum while in custody. In August 2004 there were some 240 criminal cases held in detention on immigration grounds following completion of their criminal sentence.


OX 1

[…] 

The NAO suggested that consideration of deportation was being started too late to allow preparations for removal to be made before the prisoner was released:

Criminal cases

3.10 The Directorate has had difficulty meeting its target for the timely removal of criminal cases. Of those detained on immigration grounds after the end of their criminal sentence, some 55 per cent are failed asylum applicants or have applied for asylum while serving prison sentences for criminal offences. A specialist Criminal Casework Team works to a target of achieving 85 per cent of removals within 28 days of the end of the individual’s criminal sentence. In the six months to July 2004, its management information showed it had achieved 71 per cent within 28 days. At 1 August 2004, however, 33 per cent of criminal cases being held in immigration detention beyond the end of their criminal sentence had been held for more than six months. The Criminal Casework Team took longer to remove some cases than the 28 days allowed because the offenders had not co-operated with the documentation and removal process or had claimed asylum at the end of their sentence. The Criminal Casework Team did not have figures available on how many failed applicants had been released from prison because removal could not be arranged.

3.11 Our examination of case files suggested that preparations for removal could be made much earlier. In some instances, action on criminal cases was not being initiated until a late stage, allowing insufficient time to make preparations for removal before the end of sentence.

In March 2006, the Public Accounts Committee reported that more than 400 foreign nationals had been released from prison between 2001 and 2005 without deportation proceedings being completed:

8. From 2001–August 2005, 403 foreign nationals were released from prison without deportation proceedings being completed. The Directorate could not supply details of where such individuals were now. In 2004–05, there were 1,607 criminal deportees of which 12.5% were failed asylum seekers.

During evidence sessions, Committee members questioned Home Office officials, including the then Permanent Secretary at the Home Office, Sir John Gieve and the senior director for operations at IND, Brodie Clark:

Q79 Mr Bacon:  Could I ask you to turn to page 22 where it refers to the position of failed applicants who have been released from prison.   How many failed applicants have been released from prison because their removal could not be arranged?

Mr Clark:   We think around 500.

Q80   Mr Bacon:   So these are people who have no right to be in the country, who have committed a criminal offence, who have served time in prison and who you have now released from prison back into the community because you cannot remove them, is that right?

Mr Clark:   Pending their case being dealt with.

[…]

Q82   Mr Bacon:   Do you know where all these 500 people are?

Mr Clark:   I am not sure what the answer would be.   There will be some who we believe have absconded.

Q83   Mr Bacon:   What proportion of them have been in prison for failure to comply with the terms of a previous order and what proportion have been committing criminal offences of other kinds?

Mr Clark:   I do not know the answer to that question.

Q84   Mr Bacon:   Quite a lot of them are criminals, they are people who have committed theft or – 

Mr Clark:   They have committed offences and, as with any other prison sentence, when they come to the end of that sentence they have been released from prison having served that sentence.   The case is then considered and the continuation of consideration of that case carries on after they are released from prison.

IND’s senior director of operations mentioned some of the reasons why foreign national prisoners might not be removed at the end of their sentence:

Q86   Mr Bacon:  I find it extraordinary that people can commit a criminal offence against citizens of this country, take advantage of the hospitality that is offered them and then we cannot get rid of them.   Is the present legislation likely to deal with this area?

Mr Clark:   There is a range of reasons why people cannot be removed and quite a lot of this report refers to that.   There are some countries to which removal is not possible.   The option there is to keep those people in prison for as long as that situation remains or release them into the community with some kind of reporting or other contact arrangements.

Q87   Mr Bacon:   Are you saying if they are from countries to where they are in principle removable then you cannot keep them in detention once their criminal sentence is up?

Mr Clark:   We choose not to keep them in detention.
In April 2006, it emerged that the figures given to the Public Accounts Committee had been wrong and that the true number was actually 1,023.  The then Home Secretary, Charles Clarke, issued a statement on 25 April 2006 in which he corrected the statistics and outlined how the Home Office’s performance was being improved:

I have today written to the Chairman of the Public Accounts Committee to inform them that, to the best of my knowledge, between February 1999 and March 2006, 1023 foreign national criminals, who should have been considered for deportation or removal, completed their prison sentences and were released without any consideration of deportation or removal action. This is deeply regrettable and I wish to outline in this statement how we intend to improve our performance.

Charles Clarke suggested that this failure to implement policy had occurred because arrangements for identifying and removing foreign national prisoners had not kept pace with the rise in the foreign national prisoner population:

Since June 1996 the foreign national prisoner population has risen from 4,259 to the figure of 10,265 at the end of February 2006. This includes those detainees held in the three Prison Service run removal centres of Dover, Haslar and Lindholme. But the arrangements for identifying them and considering removal from the UK have not kept pace with that growth. Our policy has always been to consider serious offenders for deportation before release – or if that is not possible to make a decision about immigration detention, electronic monitoring or restriction orders before release.  Beyond some changes to appeal rights, the process for dealing with deportation of foreign national prisoners has not changed fundamentally in recent years. However, it is clear that the increasing numbers of cases being referred for consideration led to the process falling down.

Over the course of the last year we have been making significant improvements to the system for identifying, referring and caseworking foreign national prisoners to ensure that we have a robust system to handle this group effectively. We are increasing resources in this area  which will provide, amongst other things, a significant increase in the Immigration and Nationality Directorate's caseworking capacity. This increase will allow us to commence deportation proceedings twelve months before the prisoner is due for release, which is the earliest point at which case law currently allows for consideration to commence and will ensure that suitable prisoners are removed from the country at the appropriate point of their sentence.

[…]

It is clear that there has been a failure on our part to deal with all the cases we should have. That failure has been identified in part due to the strengthening of the system for identifying foreign national prisoners and there is now a package of initiatives underway to strengthen this area of business.

My aim is to ensure that the foreign national population is managed effectively and proactively, ensuring that the number of people held in prisons under immigration powers is kept to the absolute minimum and that we have the sentencing powers and identification referral and caseworking systems in place to consider and action deportation procedures for every foreign national prisoner who has committed a serious crime, and that we are in a position to effect removal at the earliest point of release.

It has been alleged in the media and elsewhere that the immigration authorities deliberately did not initiate deportation action against foreign national prisoners, for fear that such action would generate more applications for asylum.   At Prime Minister’s questions on 3 May, the Prime Minister insisted that this was not so:

Mr. Cameron: That is absolutely no explanation why the rate accelerated. Is not the reason why the number accelerated made clear by a senior immigration officer? He said: 

"There was an unwritten rule that immigration officers could not go to prisons because senior officials knew that most of the prisoners up for deportation would automatically claim asylum. This was one of several 'creative' solutions thought up by senior officials to please ministers",

so that the official asylum numbers would come down. Can the Prime Minister give us an absolute assurance that that was not the case? 

The Prime Minister: Yes, I can, for the reason that I have just given. The whole number of cases being considered increased. The right hon. Gentleman's suggestion that somehow the system was changed and weakened by the Home Secretary is wrong. 

The Prime Minister indicated that foreign nationals convicted of serious criminal offences should be deported:

The issue is the way in which the system works. I make the same point to him as I do to the right hon. Member for Witney (Mr. Cameron): if we really want to deal with this issue, we have to be prepared to say that we are going to deport people back to their countries if they are convicted of serious criminal offences, because the majority of people that the public are concerned about are people whose cases have been considered, but who have not been deported under the existing system.

Later, he suggested that the immigration rules and their interpretation by the courts might prevent the Home Office deporting some foreign prisoners and that the rules needed to be changed:

The issue, which is important when we go back over the history, is that part of the problem is the rules that apply to people when they are eligible for deportation. For example, there was the case by the immigration appeal tribunal in the Chindamo case back in 2001, when the Home Office was prevented from considering deportation early in the prison sentence of the foreign national.
 

If we do not change the rules—it does not matter what structure we have—it will be difficult to do what I am sure the public want, which is to say, "If you come to our country and you are a foreign national, and you commit a crime, you should go back to your own country." That is the real part of the issue. It is absolutely understandable why people raise the issues that they do, but if we look back over the history of this issue, we find that this is a system that has never worked, not for reasons to do with structure in the Home Office but for reasons to do with the system itself. 

The former Home Secretary, Michael Howard, suggested that such automatic deportations would not be possible, not least because of the effects of the Human Rights Act 1998:

Mr. Michael Howard (Folkestone and Hythe) (Con): How can the Prime Minister say that every foreign criminal who serves a sentence of imprisonment should be automatically deported, when he knows perfectly well that his own Human Rights Act makes that impossible? 

The Prime Minister: That is wrong. That is not the reason. Over the time—[Interruption.] I am very glad that the right hon. and learned Gentleman got to his feet, because I will remind him of what actually happened when he was Home Secretary. [Interruption.] 

[…]

The Prime Minister: Before the Human Rights Act, the right hon. and learned Gentleman did not deport all foreign prisoners, did he? [Hon. Members: "No."] No, exactly, which is my point. This system did not work while he was Home Secretary and has not worked whilst others were Home Secretary, and it is time to change it. But since the right hon. and learned Gentleman got to his feet, let me remind him what we inherited from him. The asylum backlog was 60,000, decisions took 22 months, and the number of removals was one in five. He has about as good a record as a Liberal Democrat would have had. 

The Lord Chancellor, Lord Falconer, was also reported as suggesting that it might not be possible automatically to deport all foreign criminals, as some offences would not justify deportation.   In the same article, the new Home Secretary, John Reid, was quoted as accusing the courts of frustrating the wishes of the government. 

Charles Clarke, as Home Secretary, made a further statement to the House on 3 May 2006.
   He confirmed that more resources had been assigned to ensuring that foreign prisoners’ deportation cases would not be overlooked in future, with the aim that they should be considered a year before the end of the prison sentence (or at its beginning, if that were sooner).   He gave updated statistics for the number of cases involved:
 
[…] As of yesterday evening, consideration of all the most serious 79 cases had been completed, with deportation action having been commenced in respect of 70. The remaining 9 are cases where deportation action is not being pursued, in accordance with current policy criteria. 32 of these 70 are now accounted for and either deported or within our control. The Immigration Service and police are continuing priority operations to bring the remainder under control. I will not give further details at this stage as the House will appreciate that my first priority is the efficacy of these operations. 

As I made clear in last Friday’s letter, Mr Speaker, our second priority for consideration is the 103 cases for which as we stated to the Public Accounts Committee the type of offence was unknown. Data on these cases is now complete and I can say that there are 11 of these cases where the original offence was within our category of ‘more serious offences’. Consideration for deportation of all but one of these cases has now been completed and deportation action has commenced in respect of 7 of them. Since their release none of these individuals has committed any of the more serious further offences. 

This deals with all the cases where individuals were originally convicted of more serious offences. Of the 1023 cases in total, consideration has now commenced in 574 cases, of which 554 have been completed, with deportation action being pursued in 446 cases. 

Mr Clarke referred to the “systemic failure” within the Home Office but sought to correct what, he said, were false statements of the department’s position:

Mr Speaker, from the outset I have acknowledged that there has been a systemic failure within the Home Office which I do regret and for which I have apologised. For example it was only in 1999 that records began to be kept in this area at all. 

However, there have been a number of allegations of inaction by the Home Office in a range of areas over a period of time which have portrayed what I believe to be a false position. I want now to set the record straight. 

There are three distinct issues. The first is the broad issue of the rising number of foreign nationals in our prisons (rising from 5,587 in 2000 to almost 10,000 in 2005) and the policy framework for their deportation. The second is the removal of failed asylum seekers and our action to reach the so-called ‘tipping point’. And the third is the specific operational question of the backlog of cases. 

The first issue – the overall approach to foreign national prisoners and their deportation – was the one raised over a period of time by respective Chief Inspectors of Prisons. In summary they have mainly made the argument that the government was not paying sufficient attention to foreign national prisoners or their human rights, particularly in relation to detention after the end of their sentences. The Home Office has sought to deal with these concerns by a variety of means, which, amongst other things, led to the deportation of about 3000 foreign national prisoners in the years 2004 and 2005, a figure to compare with a total foreign national prisoner population of 9690 prisoners in 2005. Anne Owers did acknowledge some progress on this broad issue in her recent report of 2004/05.

The second issue - the removal of failed asylum seekers - was the main focus of the NAO report of July 2005, entitled “Returning Failed Asylum Seekers”. The overall conclusion of this report was that the prompt departure or removal of unsuccessful asylum applicants should be prioritised, a conclusion which squared exactly with the Home Office prioritisation of asylum in general and, in particular, action to reach the point where more asylum seekers were leaving the country than unfounded new applications. This was indeed achieved in February of this year and was widely welcomed. 

The NAO report also noted that action on criminal cases was not being initiated early enough to allow preparations for removal to be made pre-release from prison though the report acknowledged the increase in resources already directed to dealing with these cases. The Home Office immediately responded to the NAO comment. Additional staffing of 90 caseworkers to come on stream from January 2006 was identified as was a further £2.7m of resource to come on line from 1 April 2006. Immigration Service staff were placed in 4 London prisons and surgeries were held in 60 prisons; a weekly report on the foreign national prisoner population was initiated; and new arrangements were made to move foreign nationals who had completed their sentence from prison to immigration detention facilities at the rate of around 300 a month. In addition management arrangements were strengthened. 

This NAO report was the basis for the Public Accounts Committee evidence session on 26 October 2005, which also focused on the issue of the removal of failed asylum seekers. I have already acknowledged the important role played by the Public Accounts Committee in focusing attention upon these matters. I also very much welcome the announcement that the Home Affairs Committee will extend its enquiry to cover this matter. The House may recall that I first raised publicly my concern over the broad policy issues raised by the rise in the number of foreign national prisoners in evidence to the Home Affairs Select Committee on October 25 last year. 

Following the PAC hearing, the Home Office set about collecting and cleansing the data in order that we could report properly to the Committee and the public on the true size and nature of the backlog, and take the appropriate action. The first report was made to the PAC in November. However closer analysis revealed that the size of the backlog was larger than previously thought and, crucially, that serious offenders were amongst the backlog. This was reported to me at the end of March 2006, together with plans to re-check the information before it was put into the public domain, to begin casework on this backlog, and to work with prisons and probation on the serious cases. 

The PAC itself published its report on March 14. It did address the issue of Foreign National Prisoners in the body of its report but it was not in a position to draw firm conclusions or make firm recommendations. 

The then Home Secretary went on to describe the policy framework and his proposals for change:

Mr Speaker, these are complex and difficult issues. I will shortly publish, before the end of May, a consultation paper with specific and detailed proposals from the beginning to the end of the process. The guiding principle will be that foreign nationals guilty of criminality should expect to be deported. 

To achieve this I will consult in the following areas. 

Firstly, the data which identifies an individual as a foreign national must be captured at the beginning of the criminal justice system, including at the point of arrest and as the case proceeds through the courts. At each stage there should be sanctions against individuals who give false information on nationality, or indeed no information at all. 

Secondly, it is important to ensure that the issue of deportation is raised throughout the sentencing process. Following recommendations from the Sentencing Advisory Panel, the Sentencing Guidelines Council will shortly be publishing draft guidelines to set clear criteria according to which judges should make deportation recommendations when sentencing. 

Thirdly, we need to deport prisoners at an earlier stage in their sentence. Ideally prisoners should serve their sentence in full in their home country. The UK currently has Prisoner Transfer Agreements with 90 countries, and we have recently ratified an agreement with India and others are awaiting ratification. Within the EU, we are strongly supporting the efforts of the Austrian Presidency to secure a Directive which will enable the repatriation of prisoners within the EU without requiring the consent of the prisoner. In addition, The Criminal Justice Act 2003 introduced arrangements to consider whether prisoners should be deported before the end of the sentence and we will consult upon proposals to enable this to happen earlier in a prisoner’s sentence. 

Fourthly, Mr Speaker, I want to make it clear that the Government not only intends to ensure that the current system operates effectively but also seeks after consultation to extend the categories of offenders who are considered for deportation. We will therefore publish proposals to consider for deportation a wider range of offenders. 

Mr Speaker, I want to state clearly that where deportation can properly be considered, the clear presumption should be that deportation will follow unless there are special circumstances why it cannot. We will consult on whether this presumption should be made statutory through primary legislation. Such a presumption would include all criminals sentenced to imprisonment; all those convicted for an offence listed in an Order under section 72 of the Nationality, Immigration and Asylum Act 2002; all those on the Sex Offenders Register; repeat offenders and, of course, all those recommended for deportation by the sentencing judge. We believe that there is a strong case for extending these proposals to any individual who is convicted of an imprisonable offence, whether or not a sentence of imprisonment was actually given, and we will consult on that.

These proposals would replace the current practice of considering for deportation only non-EEA nationals with a sentence of 12 months or more; EEA nationals with a sentence of 24 months or more; cases where the individual has 3 lesser convictions in a 5 year period; and all cases where the sentencing judge has recommended deportation. 

Mr Clarke intended, he said, to consider criminality in a more coherent way when deciding whether a person should be permitted to remain in the UK or to become a British citizen:

Finally in relation to our policy framework, I have already said that we are now ensuring that all deportation decisions are being taken before an individual is released. That will continue. But I will also consult on the following steps to ensure effective implementation of deportation and removal decisions. 

- Full use of the less burdensome process of administrative removal rather than deportation in eligible cases – that is, where individuals have no or limited leave to remain. 

- More effective procedures in relation to psychiatric hospitals. 

- A new power in primary legislation to enable us to detain an individual pending consideration of whether they should be deported or removed as a result of their criminal conviction. 

- Amending primary legislation so that deportation appeals, save for those raising asylum or human rights issues that are not clearly unfounded, are heard after the individual has been deported from the UK. 

- And the introduction of an automatic bar on return for all those who are subject to administrative removal due to criminality, as is already the case with those who are deported. 

I should add that I will also consult on proposals to achieve a more coherent approach to taking criminality into account in decisions on who is allowed into the country, who is allowed to stay, who is granted settlement and who can acquire British citizenship. 

These are significant proposals which, as I said earlier, we have been preparing for some months. They will I am sure also be controversial. But I hope that unlike some previous legislation in this area we can rely on the full-hearted support of both the main opposition parties in ensuring that foreign nationals who commit crimes are deported rapidly to the countries from which they come.

Mr Speaker, this has been an unedifying episode for all of us in the Home Office who are charged with the protection of the public. But I said that I would stay and put the situation right. I have set out the results of the intensive work being done by the agencies to deal with the outstanding cases. I have set out steps taken to improve our systems on foreign national prisoners including robust procedures which now mean that the appropriate processes are in place. And I have set out my proposals to deport more offenders, more quickly.

I commend this statement to the House.

There is, as yet, no timetable for the consultation announced on 3 May.  However, John Reid has said that he will report back to the House on proposals for change “before the summer recess”.
 

John Reid’s Ministerial statement of 15 May gave an update on the work to trace and remove/deport the 1,023 people identified, and made clear that the figures are not yet final:

Deportation and Removal of Foreign Nationals

The Secretary of State for the Home Department (John Reid): I would like to provide an update on the issue of foreign national prisoners.

The House will understand that I can only provide the information available to me at this time. Very detailed consideration of the casefiles and other records by all agencies continues and further amendments may need to be made to the figures. Thus, it remains subject to change.

I am placing in the Library of the House a detailed note on the data that are now available in relation to the 1,023 prisoners released from prison without the consideration of deportation they should have received.

Progress continues to be made in the operation to deal with the released foreign prisoners. The operation is prioritising the serious cases first.

I have widened the definition of serious offences to include all cases where there has been any conviction for offences involving violence or a sexual element. This includes armed robbery. As the operation has progressed, detailed examination of the casefiles and other records has to date identified 179 offenders who had previously been convicted of a serious offence.

Of these 179 offenders, 35 have been convicted of the most serious offences, defined as murder, manslaughter, rape and child sex offences. Of the four who had committed murder, three are now within our control. Of the other 31 most serious cases which include rapists and child sex offenders, 23 are now within our control or deported. Some eight of these 35 had re-offended since release and had committed crimes that did not involve violence or a sexual element.

Some 55 of the 144 other serious offenders are now under our control or deported. Of these 144, nine are where a person has re-offended following release and committed a crime involving violence or a sexual element. A further 40 of the other serious offenders have also re-offended since release, ten of the offences involving violence or a sexual element.

All of the 1,023 have now been assessed and consideration of the case for deportation has started in 880 of the 1,023 cases, of which there was an initial decision to deport in 649 of these. Some 203 are now under either our control or have been deported or removed.

A number of hon. Members have asked for a detailed breakdown of cases by the prison from which they were released or by constituency. We intend to be able to provide this information in due course but we are currently prioritising the operational work on the consideration of the cases and, where deportations orders have been made, detentions. I hope hon. Members will understand.

John Reid’s next statement, 23 May, gives the following information on progress with dealing with the 1,019 foreign criminals identified:

Subject to these caveats, the figure for the number of offenders convicted of a serious offence, as defined in my statement of 15 May, now stands at 186.  As I said at that time, the previous figure of 179 was liable to change since the scrutiny of around 200 of the 1019 cases was yet to be completed. That has so far resulted in an additional 7 cases being identified in this category.

 

Of these 186, 37 have been convicted of the most serious offences, defined as murder, manslaughter, rape and child sex offences. This is an increase of 2 since 15 May as a result of the scrutiny of past offences. All 4 of the murderers are now detained in prison. Of the other 33 most serious cases which include rapists and child sex offenders, 2 are believed dead and 23 are in prison. We have so far identified that 8 of these 37 have re-offended since release (of which 6 have been convicted) but no offence discovered so far has involved violence or a sexual element. 

 

Of the 149 “more serious” offenders, 66 are now under our control and 6 have been deported. Of these 149, 13 have re-offended following release (of which 11 have been convicted) with a crime involving violence or a sexual element. 

 

All of the 1019 have now been assessed and consideration of the case for deportation has started in 999 cases. There has been an initial decison to deport in 778 of these cases. Of these 778, 197 are detained, 1 is electronically tagged, 10 are reporting regularly to the Immigration Service or Prison Service and 37 have been deported or removed.
Later that day it emerged that some of these figures were wrong, because 11 foreign prisoners had been released on bail by the Asylum and Immigration Tribunal over the last ten days.  In a letter to the Chairman and the Speaker dated 24 May, John Reid explained:

I reported to you…that 4 murderers and 23 other ‘most serious’ offenders, including rapists and child sex offenders…were now detained in prison.  I was informed late last night that 1 of these murderers, 1 rapist and 1 child sex offender who were detained have in fact since been released on bail by the Asylum and Immigration Tribunal.  In addition, I have now been told that 8 other cases where the individual has been bailed, including 4 in the ‘more serious category’….I have asked the Department for another re-check of all the figures provided to you yesterday.  (IC 110)
MigrationWatch UK has described current arrangements as haphazard and unsatisfactory and has argued for changes in the law to enable greater use to be made of deportation:

4. Present arrangements for the deportation of foreigners convicted of criminal offences are extremely unsatisfactory: 
· there are no clear guidelines to the Courts; the general principles have not been revised for 25 years

· Only 5-600 recommendations have been made annually in recent years[1].

· There are no statistics for the number of deportations actually carried out, and no feedback to the Courts. 

· An offender can not only appeal against a recommendation for deportation but can then appeal against the subsequent deportation order. He can also claim asylum and appeal against a refusal of asylum and then seek judicial review of removal instructions following the failure of his claim. All this can be at public expense. 

· Deportation cannot be recommended as a sentence in its own right. Nor can it justify a reduction in the sentence. 

· Deportation recommendations are often considered towards the end of a custodial sentence, resulting in the offender spending longer in detention.

· There is nothing to stop a deported criminal from returning to Britain under a false identity.
5. A recommendation for deportation is a matter for the Courts. The decision is for the Home Secretary who takes into account the circumstances in the offender's country of origin, humanitarian aspects and considerations of public policy. The offender may appeal to an immigration judge against the Home Secretary's decision. 
6. The present position in law is that the Court must consider whether the accused's presence in the UK is to its detriment.[2] In our view, this is the wrong yard stick. There should be a "zero tolerance" approach to serious criminal behaviour by foreign nationals. This should involve a presumption that deportation will be recommended for any offence that results in a twelve-month prison sentence. On a second conviction the "trigger" level should be a six-month sentence and on a third conviction it should be three months. At present, magistrates may only impose a maximum sentence of six months but this is to be raised to twelve months. Until such a change is made, the approach suggested above would mean that magistrates could only recommend deportation for a second offence.
7. At present, it is not possible to make deportation part of the sentence. The law should be changed to permit this so as to reduce the amount of time spent by foreign prisoners in Britain’s heavily over crowded jails. (In the first quarter of 2005 there were 9,194 foreign nationals among a total of 74,962 prisoners.[3] In 1996, out of 360 court recommendations, only 270 deportation orders were made; statistics of outcomes are, apparently, no longer routinely collected.[4]) 
8. To avoid lengthy delays in custody at the end of the period of imprisonment, deportation proceedings should commence on the first day of the sentence. 

9. For so long as the UK remains a signatory of the 1951 Refugee Convention, criminals cannot be denied the option of claiming asylum even after conviction. But any such applicants should remain in detention and should be put through the "fast track" procedure. 

10. A serious weakness of the present system is that there is nothing to prevent criminals returning to Britain under a false identity. To help tackle this, all those convicted should have bio-metric information recorded and held centrally. As bio-metric visas are introduced overseas, visas applicants should be checked against this database. These records would also detect those re-offending under a different identity. 

11. Central records should include the immigration status of all those convicted, the number of recommendations for deportation and the number carried out. The Courts should be informed of the outcome of their recommendations, as they are not at present. 

12. There should also be a presumption that deportation should be recommended for certain classes of offences. These should include drug offences such as importation and supply (but not possession) of drugs, manufacture of Class A drugs, people smuggling offences, forgery of travel documents, serious offences of violence and sexual offences, fire arms, fraud, all sentences involving the handling of the international proceeds of crime and all defined immigration offences 
13. There should be an automatic recommendation of deportation for offenders who are illegal immigrants and a presumption for offenders who are in Britain on a temporary basis, for example for work or study.

The National Coalition of Anti-Deportation Campaigns, however, has argued that it is discriminatory and unfair to deport foreign nationals who have been convicted of crimes and that such deportations represent a double punishment:

NCADC have always opposed the deportation of foreign nationals who because of the crime they have committed have been ordered to leave the UK because the Secretary of State deems their presence in the UK is not conducive to the public good.

Breaking the law is not acceptable but the law must be fair and seen to be fair in how it punishes someone who breaks the law. Sentencing must be consistent and not discriminatory. To sentence a UK citizen to 10 years for a crime and when the person has served the sentence is released back into the community with appropriate safeguards is correct, however to sentence a foreign national to 10 years for the same crime and when the person has served the sentence deport them from the UK is discriminatory and unjust.

 

Double Punishment


It is a fundamental principle of UK law that a person cannot be punished twice for the same offence. However this does not apply to foreign nationals living in the UK, irrespective of how long they have been living in the UK or that they have established ties with their families and communities. If they commit a crime and are sentenced to imprisonment they can also face a secondary punishment of deportation.


Deportation can take place in two ways. Firstly, it can be recommended by a court following conviction for an offence punishable with imprisonment. Secondly, even where the court makes no recommendation, the Home Office can subsequently intervene and serve a deportation notice on the grounds that the prisoner's presence in the UK is not "conducive to the public good".


Deportation following conviction can be irrespective of how long a person has lived in the UK, irrespective of their family ties in this country. In many cases the Home Office will argue that to keep the families together, partners and children of convicted foreign nationals can uproot themselves and go and live abroad often in countries they may have never been to, this amounts to constructive deportation.


However the courts in these cases can often disagree with the Home Secretary when he tries to deport someone with family ties in the UK. Article 8 of the European Convention on Human Rights provides that everyone has the right to respect for his private and family life. At times it would not be feasible, realistic, practicable, reasonable or sensible for the whole family to uproot and leave the UK because of the conviction of the head of the family. In one particular case where the Home Secretary's intention to deport was rejected the adjudicator said: "... deportation at the end of a ten year sentence may indeed come close to a double punishment - and one that would appear to be, largely, reserved for persons from the ethnic minorities."


NCADC call for an end to the practice of Double punishment of foreign nationals as it is discriminatory and unjust.

Writing to the Guardian, a number of lawyers and human rights experts suggested that the UK’s international obligations rightly prevented it from sending deportees to countries where there is a real risk of torture or death and that, to avoid deportation, any foreign national prisoner would have to prove that he was at risk of persecution in his own country.

Passport service

· Library brief, 25 June 1999 (our ref 1999/6/150-SGS):

I promised you some general material on the Passport Agency.  The following concentrates on the current problems of dealing with Passport applications and renewals.  This has lead to a backlog of applications (531,000 according to an informal Home Office Briefing on BBC News yesterday) and long delays.

There are three factors underpinning this backlog:

· Seasonal factors – demand is higher at this time of year in the lead up to the peak holiday season

· Children’s passports – Since October 1998 it has been necessary for all children who are not already included on a valid 10 year passport (usually of one of their parents) to have a passport of their own if they are to travel abroad.  According to press reports, demand for passports for children has exceeded the Passport Agency’s expections.

· Computer system – There have been “teething” problems with a new computerised passport issuing system, piloted in Liverpool since October 1998 and Newport since November.

The Agency is reportedly recruiting 300 extra (temporary?) staff to deal with the problem and has also introduced a facility at main Post Offices and Worldchoice travel agents for applications to be checked for accuracy and completeness.  In the meantime applications are being prioritised according to declared travel dates on applications.

The latest processing times are posted weekly on the internet
.  For postal applications it is currently taking between 33 to 39 working days on average.

I enclose:

· Extract from Home Office Annual Report 1999 Cm 4025, detailing the Agency’s performance against targets.  Currently it has a turn around time of 10 days for applications.  It has failed to meet this in the most recent years and current performance is well below target.

· Statement by Kevin Sheehin of the Passport Agency about the current backlog

· BBC News 24.6.99 UK Passport pile grows higher
· Passport Agency Urgent Applications processing times w/c 21 June 1999 (Later data will be posted on the internet next week)

· Passport Agency Passports for Children summary of 1998 changes

· HL Deb 18 June 1999 WA 54-6, 10 June 1999 c1547-1550.  This sets out the most recent government line on the problems.

� HC Deb 9 July 1990 col 66w


� HC Deb 25 April 2006 col 37-38WS


� HL Deb 15 July 1998 col WA35


� Annual Report of HM Inspectorate of Prisons for England and Wales for 2002-2003:  � HYPERLINK "http://inspectorates.homeoffice.gov.uk/hmiprisons/docs/hmcipannualreport2002-03.pdf?view=Binary" ��http://inspectorates.homeoffice.gov.uk/hmiprisons/docs/hmcipannualreport2002-03.pdf?view=Binary� 


� Annual Report of HM Inspectorate of Prisons for England and Wales for 2003-2004, p. 20: � HYPERLINK "http://inspectorates.homeoffice.gov.uk/hmiprisons/about-us/annual-reports.html/hmcipannualreport2003-04.pdf?view=Binary" ��http://inspectorates.homeoffice.gov.uk/hmiprisons/about-us/annual-reports.html/hmcipannualreport2003-04.pdf?view=Binary� 


� Report by the Comptroller and Auditor General: Returning Failed Asylum Applicants  HC 76 of Session 2005-06, 14 July 2005, p. 20: �HYPERLINK "http://www.nao.org.uk/publications/nao_reports/05-06/050676.pdf"��http://www.nao.org.uk/publications/nao_reports/05-06/050676.pdf�  


� ibid


� House of Commons Committee of Public Accounts Thirty–fourth Report of Session 2005–06, Returning Failed Asylum Seekers,  HC 620, March 2006, p. 12: � HYPERLINK "http://www.publications.parliament.uk/pa/cm200506/cmselect/cmpubacc/620/620.pdf" ��http://www.publications.parliament.uk/pa/cm200506/cmselect/cmpubacc/620/620.pdf� 


� ibid: ev 1


� ibid


� Home Secretary's Statement On Foreign Prisoners Home Office 25 April 2006: � HYPERLINK "http://www.homeoffice.gov.uk/about-us/news/foreign-prisoners-statement" ��http://www.homeoffice.gov.uk/about-us/news/foreign-prisoners-statement� 


� ibid


� HC Deb 3 May 2006 col 959


� HC Deb 3 May 2006 col 962


� HC Deb 3 May 2006 col 964


� Learco Chindamo was convicted in 1996 of the murder of the headmaster Philip Lawrence.  It was held that the Home Office could not initiate deportation proceedings four years after Chindamo was sentenced because that was too soon to assess the arguments.   This led (reports suggest) to the Home Office policy of not considering deportation until 18 months before the end of the sentence.   It has been reported that – despite Mr Lawrence’s widow having been told that Chindamo would be deported – he may now be permitted to remain in the UK because his mother has been granted leave to remain here and he may claim that he should be permitted to remain here to enjoy his right to family life. (‘”Untouchables” defy deportation drive’ Sunday Times 7 May 2006)


� HC Deb 3 May 2006 col 968


� ‘PM’s Pledge to Deport May Be Difficult to Fulfil Says Falconer’ Guardian 5 May 2006


� Home Secretary Proposes Tougher Deportation Laws Home Office 3 May 2006: � HYPERLINK "http://www.homeoffice.gov.uk/about-us/news/hs-update-to-house-foreign-pris" ��http://www.homeoffice.gov.uk/about-us/news/hs-update-to-house-foreign-pris� 


� HC Deb 3 May 2006 col 969-987


� ibid


� ibid


� ibid


� HC Deb 23 May 2006 col 81WS


� HC Deb 15 May 2006 col 41WS


� Deportation of foreign criminals – a case for urgent action Briefing Paper 10.14 MigrationWatch UK 2 January 2006: � HYPERLINK "http://www.migrationwatchuk.org/Briefingpapers/other/deportationOfForeignCriminals.asp" ��http://www.migrationwatchuk.org/Briefingpapers/other/deportationOfForeignCriminals.asp� 


� Much 'Ado' About Deportation of Foreign Nationals National Coalition of Anti-Deportation Campaigns April 2006: � HYPERLINK "http://www.socialistunitynetwork.co.uk/news/crime01.htm" ��http://www.socialistunitynetwork.co.uk/news/crime01.htm� 


� Letter to the Guardian 5 May 2006


� www.open.gov.uk/ukpass/ukpass9.htm
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26th June 2006

Dear John,


FOREIGN NATIONAL PRISONERS


As I have said to you both in the Select Committee and in the House itself, I am very glad that the Home Affairs Select Committee has undertaken an investigation into the way the Immigration and Nationality Directorate (IND) operates and that you have decided to widen the scope of the enquiry to include some consideration of the position of Foreign National Prisoners. I look forward to your Report and its conclusions.

I know that your Committee has already taken oral evidence from the current Home Secretary, from the former Permanent Secretary, Sir John Gieve, and from senior Home Office officials. I would like to contribute one or two further points on these matters, and you will appreciate that they are without benefit of official advice and based  upon my own recollection of events.

First of all, it is important to note that there are two separate issues here. These are:


(1) The number of Foreign National Prisoners currently held within the prison system and how best to deal with them; and 

(2) The fact that a number of Foreign National Prisoners were released from prison at the end of their term but not considered for deportation as they should have been.

These two issues were continually confused throughout the ‘Foreign National Prisoner crisis’ and I would like to deal with them separately in this submission.

1. How best to deal with the problem of Foreign National Prisoners (FNPs) held within the prison system.

1.1
This problem arose largely as a consequence of the increase in asylum-seekers coming to the UK in the late 1990s. As a result, the number of FNPs increased faster than the prison population as a whole until it reached about 13% of the overall prison population or around 10,000 individual prisoners.


1.2
So, for example, in the year 2000, 5,587 Foreign National Prisoners were being held and by 2005 this figure had reached approximately 9,650. 

1.3
The increase in the number of Foreign National Prisoners represented an obvious pressure point on the capacity of the prison system as well as raising obvious questions about the reason why they were held in this country, rather than deported to their country of origin. From 2000 to 2004 these issues were identified by various pressure groups and by the both the former and the current Chief Inspectors of Prisons in their Annual Reports. For example, in December 2002, the current Chief Inspector, Anne Owers, highlighted a lack of procedures in place to address the particular concerns of foreign national prisoners and to ensure they were returned home immediately, after the completion of their sentence. 


1.4
Between 2002 and 2004 various managerial and other solutions were suggested and tried including the appointment of Foreign National Prisoner Co-ordinators in some prisons. Largely because the problem fell across a key Home Office fault-line, the relationship between prisons and IND, these initiatives were less effective than was needed.

1.5 I was appointed as Home Secretary in December 2004 and from the outset I was aware of the issue of Foreign National Prisoners though I have to say this was only one of many pressing issues and concerns within the prison and probation system. However the scale and substance of the problem only became really clear to me after my Prison Reform Trust speech in September 2005. At this point I immediately asked officials for an urgent Action Plan covering proposals (short term, medium term, long term) for reducing the Foreign National Prisoner population.

It will be minuted that I emphasised the importance of urgent and wide-ranging work on the subject and agreed a series of measures which led to a number of changes including:


· the allocation of increased resources to this area, 

· the seeking of more effective international agreements including a new European Union Directive; and 

· the development of better working relations between the Prison estate and IND.

You may recall that I referred to some of these measures in passing in my evidence to the Home Affairs Select Committee on 25th October 2005. 

1.6
I reported my concern about the broad issue of Foreign National Prisoners within the prison system to the Prime Minister on 16th November 2005 at a meeting on the work in hand on managing the prison population.  As I am sure the record of that meeting would show, I explained to him that I was urgently exploring options for reducing the number of foreign nationals in prisons and said that I would come back to this when firm proposals had been developed based on the intensive work being done by the National Offender Management Service (NOMS) and IND. I was not at that stage aware of the fact that FNPs were being released without being properly considered for deportation and so I did not discuss this matter with the Prime Minister.

2. The fact that a number of Foreign National Prisoners were released from prison at the end of their term but not considered for deportation as they should have been.


2.1
It is first worth recounting some of the background to this issue. 


2.2
At the end of their prison sentences, all foreign nationals should be considered for deportation within the existing legal framework. In some cases, after consideration, they are given leave to remain. In other cases a deportation order is issued and the subject can be detained pending deportation. Many of these cases, however, are subject to legal appeals and lengthy court action and as a result of recent court rulings, it is currently deemed unlawful for deportees to be detained if the UK government knows they cannot be returned to their country of origin. It has also been the case that it has sometimes been very difficult to establish the correct nationality of some foreign nationals because documentation has been destroyed or for other reasons. 


2.3
In the period until 1988, the standard practice was to defer consideration of deportation, where someone was in prison, until near their release date.  This was deliberate in order to take full account of their circumstances at the time of release.  In practice, however, this meant that prisoners were detained increasingly beyond the end of their sentences, under immigration powers.  The practice was therefore changed to one where the decision to deport was to be taken as early as possible, with a review of that decision closer to the release date.  

2.4
Then, in 2001, the Immigration Appeal Tribunal allowed an appeal by Chindamo, who was convicted of the murder of the headmaster, Philip Lawrence.  Chindamo appealed against the decision to deport him on the grounds that it had been taken only two and a half years into a life sentence and, as a result, was “premature”.  After this, the decision was taken that deportation should not be considered until towards the end of a prison term. 

2.5
The combination of rising numbers of foreign nationals and the compressed time scale resulting from the Chindamo ruling has had inevitable consequences on the overall administrative and organisational process. With hindsight it is now clear that improved communication between prisons and IND (referred to in Para 1.5 above) was also producing more referrals than anticipated and that previous increases in staffing were not sufficient to cope. In addition, the new Head of IND had recently taken up her post (August 2005) and other measures were being instituted which rightly identified higher numbers of Foreign National Prisoners than previously thought within the prison estate.  


2.6
Officials are clear that although the general issue of increased numbers and staff overload was logged with Ministers, Ministers were not told that some Foreign National Prisoners were being released without being considered for deportation, nor was the real seriousness of the situation appreciated even by senior officials. I understand that Sir John Gieve confirmed these facts to the Home Affairs Select Committee when he gave his evidence.


2.7
At this stage it is also worth stressing that, while of serious concern, the Foreign National Prisoners who were released without being considered for deportation had all completed their prison sentences. In effect, they were being treated in exactly the same way as UK nationals who are released on completion of a prison term. Some were released on licence, some were moved to bail hostels and so on. For reasons set out above (paragraph 2.2), it is also likely that many would have been considered for deportation and then allowed leave to remain in the UK.

2.8
Let me now turn to recent events.


2.9
On 26th October 2005, Home Office officials gave evidence to the Public Accounts Committee (PAC) on removing failed asylum seekers. Most of the session was devoted to exchanges over the difficulties of removing unsuccessful asylum seekers and the prospects of hitting the ‘tipping point’ target.  However, Richard Bacon MP asked about the number of failed applicants who have been released from prison because their removal could not be arranged.  Officials said that the number was thought to be around 500.  Following further exchanges, Mr Bacon asked for a note on the number of criminals who are failed asylum seekers and are then released from prison; how many there are, where they are, what types of crimes they had committed, what sentences they were given and how long they had served.  

2.10
The then Permanent Secretary, Sir John Gieve, promised a note with the information the Department had and his response was submitted to the PAC on 14th November 2005.  In this submission he suggested that from 2001 to August 2005, the Home Office knew of 403 foreign nationals who were released from prison without deportation proceedings being completed.  The note did not include a breakdown of the offences for which these prisoners had been convicted but IND believed that foreign national prisoners released in these circumstances would not have included those convicted of serious offences.  

2.11
Sir John Gieve left the Home Office in December 2005 and, as noted in Para 2.6 above, gave his own personal evidence to the Home Affairs Select Committee in May this year. In it he stated that he was unaware of the scale of the problem and did not consider it to be a debacle. He also said that although he was aware of discussions about the general policy issues concerning Foreign National Prisoners, he did not bring this specific problem (or the exchanges last Autumn with the Public Accounts Committee) to the attention of Ministers.

2.12
In fact, as the Home Secretary, John Reid, made clear in evidence to the Committee, Ministers were not made aware of this specific problem until March 17th 2006 when the then Minister of State was told that there was ‘a problem of uncertain magnitude’. On March 31st a submission to myself and other Ministers set out the situation and its scale in more detail. The House had risen for the Easter Recess on Thursday March 30th and the following week I made a Ministerial Visit to Albania, Romania and Bulgaria addressing issues of organised crime, including people-trafficking, in the region and their impact on the UK, as well as issues of accession to the European Union.

2.13
I read the March 31st submission on the plane returning from Bulgaria and at that point, I had two main concerns:


· First, to ensure that previously misleading evidence to the Public Accounts Committee was corrected  at the first opportunity after the Parliamentary Easter Recess; and


· Second, that urgent steps were taken to pursue those FNPs who had not previously been considered for deportation.


2.14 Looking back, I am sure that it would have been better if the operational process to pursue these FNPs had been commenced earlier – at least upon receipt of the March 31st submission. Given the history of this matter, however, I felt at the time it was important to make sure that the information was as accurate as possible before it was reported to the House, and then to the public and the media. Officials were therefore asked to check the material and ensure its accuracy as best they could before the House returned from the Easter Recess on Tuesday 18th April 2006. 


2.15 On 21st April, I informed the Prime Minister of the full position and on Monday 24th April I phoned Edward Leigh MP, the Chairman of the Public Accounts Committee to let him know the position and that I was making a Written Statement to Parliament setting out the full facts on the following day, Tuesday 25th April. I wrote in parallel to the Public Accounts Committee. I subsequently made an Oral Statement to the House on Wednesday 26th April.

2.16
Meanwhile, a central control room was established to identify, track and arrest FNPs who had not been considered for deportation and should have been. I would like to thank those officers and officials of different services who worked tirelessly at the demanding tasks of cleansing the data, identifying individuals and bringing them under control in what were very difficult circumstances.


I hope that the above account of the way in which I sought to deal with these two separate issues is of assistance to your Committee.


Some of the allegations, particularly in the media, which appeared as matters unfolded arose from confusion between the two issues. I was probably responsible, at least in part, for some of this confusion because I was mindful of my duties as Home Secretary and thought that it was important and proper that I should take overall responsibility.


However the suggestion that from July 2005 I had personally known about the failure to consider deportation and done nothing about it was wrong. As others have already made clear to the Committee, it was only in late March 2006 that ministers, including myself, were made aware of the failure to consider for deportation some foreign national prisoners at the end of their sentence, and when we were aware of this action was then taken.

Because of the substantial coverage of these issues at the time, I am releasing this letter to the media.


I look forward to the Committee’s report.


Yours sincerely,


Rt Hon Charles Clarke MP


Rt Hon John Denham MP,


Chairman,


Home Affairs Select Committee


House of Commons
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